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WAIVER OF TORT. 


II, 


SSUMING the existence of a case where the doctrine of 
waiver applies, the question arises, — if the tort has been 
committed by two or more persons, — as to the nature and extent 
of their liability : Are they jointly, severally, or jointly and severally 
liable? Must each answer zm so/ido, or each only for the amount 
actually or constructively received by him ? 

In seeking an answer to these questions, it must be wine in 
mind that the object of the action is not to recover damages, but to 
make the defendant disgorge.1 In National Trust Co. v. Gleason, 
Rapallo, J., thus expressed the distinction: “To charge a party” 
in an action of that character, the receipt of the money by him, 
directly or indirectly, must be established. His complicity in the 
crime is not the cause of action, but only an item of evidence tend- 
ing to establish his interest in the proceeds.” 

Although in England the liability in tort of two or more joint 
tort feasors is held to be joint,’ while in this country the lia- 
bility is joint and several,‘ in all jurisdictions each tort feasor is 
liable to make good the entire damage done, since the damage is 
traceable to him as a moving cause. If, however, a wrong-doer 
is not liable in quasi-contract unless he has received some part of 





1 6 Harvard Law Review, 223, 224. 277 N. Y. 400. 

8 Brinsmead v. Harrison, L, R. 7 C. P. 547. 

4 Lovejoy v. Murray, 3 Wall. 1; Elliott v. Hayden, 104 Mass. 180. 
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the plaintiff’s property in the commission of the wrong, the extent 
of his liability would seem necessarily to be limited to that which 
he has received. This proposition, which is not disputed where 
the defendant is a sole tort feasor, would seem also to determine 
the extent of the liability where there are joint tort feasors. For 
if in the case of a sole tort feasor the defendant is only liable in 
quasi-contract for that which he has received, on what principle 
can he be made liable in quasi-contract in the case of a joint tort 
for what has been received by another for himself, and not for 
the defendant? Of course it is not necessary that the property 
come into the physical possession of the defendant ; it is sufficient 
if it has been received for him by another acting under his author- 
ity.! And the fact of his agent’s having absconded would con- 
stitute no defence.? But where that which has in fact been received 
by another is received only in part for the defendant, and the action 
is not in tort, the tort, to use the language of Rapallo, J., in Na- 
tional Trust Co. v. Gleason,® being “ only an item of evidence tending 
to establish his interest in the proceeds,” it seems that on principle 
the extent of his interest in the property should be the limit of 
the recovery against him. If this view is correct, then his liability 
should be several, and not joint, or joint and several ; for each obli- 
gation would depend upon questions differing in one particular, 
namely, the extent of the defendant’s enrichment. Opposed to this 
view, however, both as to the liability being several and as to its 
extent, will be found dicta in The National Trust Co. v. Gleason,* 
and in The New York Guaranty and Indemnity Co. v. Gleason,® 
— dicta entitled, it must be:admitted, to the weight of decisions, 
because of the consideration given to the question. And in ac- 
cord with the dicta of these cases is the case of Carew v. Ruther- 
ford.® In all of these cases, however, the argument of counsel 
seems to have been addressed rather to the fact of liability than to 
its extent. 

In City National Bank v. National State Bank,’ the defendant 
sought to counter-claim against the plaintiff the sum of $25,661, 
loaned by it to one Hardie, a former president of the plaintiff, 





1 National Trust Co. v. Gleason, 77 N. Y. 400 (semble); Carew v. Rutherford, 106 
Mass. 1. , 

2 National Trust Co. v. Gleason, 77 N. Y. 400 (semb/e); New York Guaranty Co. v. 
Gleason, 78 N. Y. 503 (semd/e). 

8 77 N. Y. 400. ; 

#77 N. Y. 400. 5 78 N. Y. 503. 6 106 Mass. 1. % 32 Hun, 105. 
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under the following circumstances. Hardie beigg indebted*to 
the plaintiff, the latter, although removing him from its manage- 
ment, allowed him to remain as a figure-head, in order that-he . 
might more easily get money with which to pay off his debt; and 
for that purpose it conspired to help him-raise money on certain 
worthless securities. In this way he was enabled to borrow from 
the defendant $25,661, $13,000 of which was applied in payment 
of his debt to the plaintiff. The trial judge having refused to. 
allow the counter-claim, on the ground that the liability was joint, 
and not several, a new trial was granted. 

Davis, P. J., delivering the opinion of the court, said :-— 


“But it is insisted, in substance, that such an action on the implied 
promise would be on a joint and not several contract, and that for that 
reason, inasmuch as Hardie is not a party to the action as plaintiff or 
otherwise, the implied contract cannot be set up in this suit as a counter- 
claim. We think the implied contract in such case which arises upon 
waiver of an action for tort is joint and several, and not joint alone. 
Such was the nature of the tort, and each party could have been 
separately sued upon it; and the same reason extends to the implied 
contract. Either conspirator may be sued upon his implied promise, 
and be made to answer for the whole of the money obtained by the 
fraud consummated under the conspiracy.” 


It is ‘perfectly clear that the plaintiff should have been held 
liable to the defendant to the extent of $13,000, the amount which 
it actually received from Hardie. But it seems impossible in point 
of principle to support the decision so far as it holds the plaintiff 
liable for the entire amount received by Hardie from the defend- 
ant; nor can one reconcile it with the decision in National Trust 
Co. v. Gleason.! Hardie clearly did not borrow the money for the 
plaintiff, and was therefore not the plaintiff's agent. And while 
the plaintiff's assisting Hardie in defrauding the defendant would 
render the plaintiff liable, if sued in tort by the defendant, to make 
good the damage done by Hardie, it does not render it liable either 
severally or jointly to refund that which had not been received 
by it. 

So far as the case holds that the liability is several, it should 
and would be followed. It does not result from this suggestion 
that the tort feasor into whose possession the property is actually 
traced can reduce the amount of his liability by showing that he 





1 6 Harvard Law Review, 269, 270. 
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has transferred the property in whole, or in part, to another for 
whom he always held the whole or a part of it. The moment it 
actually came into his possession, the obligation was imposed upon 
him of restoring it to the plaintiff; and that obligation he cannot 
escape by otherwise disposing of the property. 

There remains to be considered the question of what amounts to 
a conclusive election, and the effect thereof. A person having the 
right to sue in quasi-contract or in tort may, by his conduct before 
action brought, lose one or both rights. Thus, for example, if one 
having the right to sue another for a conversidp, demand and re- 
ceive from the tort feasor the money received from a sale of the 
property, he has of course, by the receipt of the money, extin- 
guished the claim for money had and received; and since he 
should not have both the property and its proceeds, he can no. 
longer sue in tort If, however, the money is taken,,not“as the 
proceeds of the property, but in diminution of damiages, such a 
receipt will not be treated as an election. Unless, however, the 
facts warrant the inference that the money is received, not as the 
proceeds of the sale or transfer, but in mitigation of damages 
simply, then by such receipt the plaintiff precludes himself from 
suing in tort.2 An unsatisfied demand will not preclude the plain- 
tiff from electing between remedies. Thus in Valpy v. Sanders,’ 
the defendant bought goods from the servant of an absconding _ 
tradesman in circumstances rendering him guilty of a conversion 
as against the plaintiff, afterwards appointed assignee. The plain- 
tiff sent an invoice of the goods to the defendant, demanding pay- 
ment. The defendant refused to pay, claiming a set-off against 
the bankrupt. It was held that this demand did not prevent the 
plaintiff's suing in tort. 

Assuming an unsatisfied demand not to preclude one from elect- 
ing between the two rights, the question arises as to the effect of an 
action brought, but not prosecuted to judgment. In Thompson v. 
Howard,‘ the defendant was sued in tort for enticing the plaintiff's 
minor son into his service. He pleaded in bar that he had been 
previously sued in assumpsit by the plaintiff seeking to recover 
the value of his son’s services, the action being discontinued 








1 Brewer v. Sparrow, 7 B. & C. 310; Smith v. Baker, L. R. 8 C. P. 350. 

2 Vernon v. Lythgoe, 5 H. & N. 180; Bradley v. Brigham, 149 Mass. 141. 
$ 5 C. B. 887. See also Morris v. Robinson, 3 B. & C. 196. 

# 31 Mich. 309. 
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after a disagreement of the jury. This was held a good plea 
in bar. 
Graves, C. J., delivering the opinion of the court, said : — 


“A man may not take contradictory positions, and where he, has a 
right to choose one of two modes of redress, and the two are s0’incon- 
sistent that the assertion of one involves the negation or repudiation of 
the other, his deliberate and settled choice of one, with knowledge, or the 
means of knowledge, of such facts as would authorize a resort to each, 
will preclude him thereafter from going back and electing again. 

“ As there was no evidence or claim that the parties ever actually agreed 
together at all in regard to the minor’s services, it was not possible to refer 
the assumpsit to any real agreement of a date later than that of the de- 
fendant’s supposed wrongful enticement, and not possible to infer that 
the assumpsit rested on a distinct arrangement, and left the original 
wrong as a ground for a separate suit. 

“ The first action extended to the mittor’s services from the beginning ; 
and, when the plaintiff brought it, he thereby virtually affirmed that 
his son was with defendant in virtue of a contract between the latter 
and himself, and not by means of conduct which was tortious against 
him. 

“ His proceeding necessarily implied that defendant had the young 
man’s services during the time with plaintiff’s assent, and this was abso- 
lutely repugnant to the foundation of this suit, which is that the young 
man was drawn away and into defendant’s service against the plain- 
tiff’s assent. 

“The case is, then, subject to the doctrine before stated, and the 
election involved in the first suit precluded the plaintiff from maintaining 
this action for the wrong.” 


It is respectfully submitted that the doctrine invoked by the 
court had no application to the case under consideration. Indeed, 
the court, for the purpose of defeating the plaintiff, assumes as 
a fact what it knows and states to be not a fact, namely, the 
existence of a contract between the plaintiff and the defendant. 
Having shown that the plaintiff must have made the same state 
of facts the basis of both actions, since there was really no contract 
between the plaintiff and the defendant, the court then assumes 
the existence of a contract for the purpose of defeating the plain- 
tiff in the action of tort. 

The plaintiff in Thompson v. Howard, notwithstanding the 
discontinuance of his former action, could have brought another 
action in assumpsit. The defendant, therefore, is not in a position 





1 The italics are the writer’s. 
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to avail himself of the rule of law expressed in the maxim: Memo 
debet bis vexari pro eadem causa ; for there is no more double vex- 
ation involved in an action of assumpsit: followed by an action in 
tort, than if the action of assumpsit were followed by another ac- 
tion in the same form. Nor does the court rest the decision on 
the ground of double vexation, but. on the plaintiff's attempting to 
take contradictory positions. Its definition of a contradictory 
position is the use of remedies “ so inconsistent that the assertion 
of one involves the negation or repudiation of the other.” Now, a 
nonsuit in trover would not prevent trespass, nor would a nonsuit 
in account prevent debt. Why, then, should assumpsit preclude 
the bringing of tort? They are both personal actions and actions 
- on the case, and according to the dicta of the early cases the bring- 
‘ing of the one if not prosecuted to-judgment should not preclude 
one’s resorting to the other.? 

The only possible way in which the one can be saitl to’be “ the 
negation or repudiation of the other” is to use, in order to deny a 
remedy, a fiction adopted solely to give a remedy.” 

The most common illustration of ‘the doctrine misapplied ‘in 
Thompson v. Howard is the case where a party having a right to 
rescind a contract because of fraud, repudiates the contract and 





1 Holt, C. J., in Lamine v. Dorrell, 2 La. Ray. 1216; Hitchins v. Campbell, 2 Wm. 
Bl. 827. 

2 Of the cases cited by the court in Thompson v. Howard, none support the 
decision. In Smith v. Hodson, 4 T. R. 211, the court held that a party who sues on 
a contract which he might have disaffirmed, thereby enables the defendant to plead a 
set-off ; though had the plaintiff sued in trover, he could not have so pleaded. And 
of the soundness of this decision there can be no question. In Rodermund v. Clark, 
46 N. Y. 354, it was held that one who retains possession of a vessel, of which he was 
part owner, refusing to-deliver it to one to whom the co-owner had sold the whole 
vessel, could not afterwards by suffering a judgment by default in favor of the pur- 
chaser, sue the co-owner as for a conversion; although had he suffered the purchaser 
to take the vessel at the time of the purchase under the bill of sale, he could have 
maintained the action. As the surrender of the possession by him was held essential to 
make the act of the co-owner effectual and tortious, it is clear that when he retained 
the possession and refused to deliver under the bill of sale, the force of the act done 
by the co-owner was spent, and no independent act of the plaintiff —such as suffer- 
ing a judgment by default — could revive it. And while a.dictum of Bovill,C. J., in 
Smith v. Baker, L. R. 8 C. P. 350, supports the decision in Thompson v. Howard, 
this is not at all true of the decision. It was simply held that one who had under an 
order of court received the proceeds of sale could not afterwards bring an action in 
trover because of such a sale. That is to say, as one is not entitled to both the pro- 
perty and its proceeds, he cannot recover the proceeds, and yet complain of the sale 
which produced the proceeds. In Jewett v. Petit, 4 Mich. 508, it was simply held that 
one cannot repudiate in part a compromise induced by fraud. 
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sues in tort, or, with full knowledge of the facts, sues on the con- 
tract. In such a case the assertion of the two rights would involve 
the plaintiff, in the language of the court in Thompson v. Howard, 
in “contradictory positions,” the assertion of the one involving 
the negation or repudiation of the other. Since he must deny the 
validity of the contract to take advantage of the fraud, having sued 
for the fraud, he cannot afterwards treat the contract as unob- 
jectionable ;} and since he cannot sue on such a contract without 
affirming its validity, it is highly proper that he should not be 
allowed to blow hot and cold, and thereafter to treat the contract 
as invalid.? " 

But in cases of waiver of tort, instead of the tort disappearing 
when the action of assumpsit is brought, the action of assumpsit 
could not. be maintained without proof of the tort. How then 
can one be said to occupy “contradictory positions,” 7 which the 
assertion of the one involves the negation or repudiation of the other, 
when to recover in either action he must establish. that the de- 
fendant is a tort feasor? 

Where an action is prosecuted to judgment, the rule, Vemo debet 
bis vexari pro eadem causa, of course applies, and all rights are 
merged therein. That this maxim may be invoked, the remedies 
must, however, have been co-existent.6 Thus in Browning v. Ban- 
croft the defendant, who by fraudulent representations had ob- 
tained from the plaintiff certain goods, and who had sold part of 
them, pleaded, in bar to an action of replevin for the remainder, 
the fact that the plaintiff had recovered in an action for money 
had and received the proceeds of the goods sold. But the action 
of replevin was allowed ; the remedies were not co-existent. Of 
course, if in the action for money had and received it had been 
decided that the defendant was not guilty of the fraud charged, 
that fact could have been pleaded in bar of the action of replevin, 
the question being ves adjudicata.® 





1 Moller v. Tuska, 87 N. Y.-166. 

2 Seavey v. Potter, 121 Mass. 297; Acer v. Hotchkiss, 97 N. Y. 395. 

$8 Huffman v. Hughlett, 11 Lea, 549. 

¢ Hitchin v. Campbell, 2 Wm. Bl. 827; Buckland v. Johnson, 15 C. B. 145 (semdie) ; 
Bradley v. Brigham, 149 Mass. 141; Boots v. Ferguson, 46 Hun, 129. 

5 Browning v. Bancroft, 8 Met. 278. 

6 Hitchin v. Campbell, 2 Wm. Bl. 827. 

It has been assumed up to this time that the tort is waived either by the act of the 
injured party before action brought, or by the bringing of an action. The waiver may, 
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‘Thus far the effect of waiving the tort has been considered on 
the assumption of there being a sole tort feasor. The question 
naturally arises as to the effect of the waiver in the case of joint 
tort feasors. Suppose A and B join in the commission of a wrong : 
what effect has the waiver of tort.as to A upon the right to sue B 
in tort? Or suppose A to be sued in tort: what effect has the 
failure to waive the tort as to A upon the right to sue B in guasi- 
contract? In Buckland v. Johnson 1 the plaintiff, having recov- 
- ered a judgment in trover against one of two joint tort feasors for 
a conversion of property by a wrongful sale, and being unable 
to realize upon the judgment, sued the defendant, the other tort 
feasor, in a count for money had and received to recover the pro- 
ceeds of the sale. The money arising from the sale was received 
by the defendant alone, and not by the tort feasors jointly. It was 
held that the judgment in trover was a bar to this action. 

The reasoning by which this conclusion was reached will be found 
in the following extract from the opinion of Jervis, C. J.:— 


“The authorities show, and indeed it is not denied, that if Thomas 
Barber Johnson, the son, had received the money as well as converted the 
goods, and Buckland had sued him in trover and obtained a judgment 
against him, even though it had produced no fruits, that judgment would 
have been a bar to another action against him for money had and re- 
ceived. . . . The whole fallacy of the plaintiff’s argument arises from his 
losing sight of the fact that by the judgment in the action of trover the 
property in the goods was changed, by relation, from the time of the con- 
version, and that, consequently, the goods from that moment became the 





however, be asserted by counter-claim or set-off. Allen v. United States, 17 Wall. 207; 
Farnum v. Linsey, 20 Kans. 235; Challeis v. Wylie, 35 Kan. 506; Eversole v. Moore, 
3 Bush, 49; Gordon v. Bunner, 49 Mo. 570; Andrews v. Artisans’ Bank, 26 N. Y. 298. 
See, however, contra, Rickey v. Bly, 115 Ind. 232; Wood v. Ayres, 39 Mich. 345. 

In Eversole v. Moore, the defendant, being sued as administratrix, pleaded.as a set- 
off the conversion by plaintiff of personal property of the intestate by the forcible taking 
thereof. The plea was sustained ondemurrer. Robertson, J., delivering the opinion 
of the court, said: “ And although tort cannot beset off against contract, yet the tres- 
pass in this case may be waived, and instead of suing for indeterminate damages aris- 
ing ex delicto, an action ex contractu might be maintained for the value of the property 
converted on an implied promise to pay the value of it; consequently imdebitatus 
assumpsit might be maintained for that value. And that which the appellant might 
have recovered in such an acticn, she may plead as a set-off in this case, as the demands 
of both parties arise from contract, express or implied, to pay a certain sum in money 
(the value of property, not damage). . . . And though the answer shows a tortious con- 
version, yet its election to demand only the value of the property waived the tort, and 
relied on implied contract, which might be enforced by indebitatus assumpsit.” 

715 C. B. 145. 
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goods of Thomas Barber Johnson, and that when the now defendant 
received the proceeds of the sale, he received his son’s money, the pro- 
perty in the goods being then in him.” 


In considering this decision it must be remembered that two 
of the premises from which the court drew its conclusions are 
not law in this country. The court assumed first that a judgment 
unsatisfied against one of two joint tort feasors barred an action 
against the other. This is not true in the United States! It was 
further taken for granted that by the judgment the title was vested 
in the defendant in the first action as of the time of the conversion. 
This does not represent the American law.? . 

If, then, the decision is to be followed here, it cannot be justified 
on either of the above assumptions. 

It is true, as stated by the court, that a judgment in trover, 
though unsatisfied, bars an action against the same defendant for 
money had and received, assuming him to have sold the goods 
and to have received the proceeds. This is because no one should 
be subjected to double vexation. But as the doctrine of double 
vexation is not involved where a plaintiff having an unsatisfied 
judgment against one of two joint tort feasors seeks to recover 
against the other, the two cases are not, as the court thought, 
analogous. Assuming, however, the correctness of the English 
doctrine that the liability in tort is joint, and not joint and sev- 
eral, it still seems impossible to support the conclusion reached in 
Buckland v. Johnson. The plaintiff recovered in the first action 
in tort, and not in the count for money had and received, because 
it appeared that the money had been received, not by the then 
defendant, but by the present defendant, whose liability in the 
count for money had and received was therefore several, and not 
joint ; yet the court held this several liability to be barred by an 
unsatisfied judgment obtained against a third party. In Floyd v. 
Browne? the same decision was reached. 

In Terry v. Munger‘ it was held that an unsatisfied judgment 
against one of two joint tort feasors obtained on a count for goods 
sold and delivered could be pleaded in bar by the other tort feasor 
when sued in trover for a wrongful conversion of the property. 





1 Lovejoy v. Murray, 3 Wall. 1; Elliott v. Hayden, 104 Mass. 180. 
2 Dow v. King, 52 Ark. 282; Atwater v. Tupper, 45 Conn. 144; United Society 2. 
Underwood, 11 Bush, 265. 
8 Rawle, 121. 4 121 N. Y. 161. 
36 
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The following extracts from the opinion of Peckham, J., shows the 
line of reasoning adopted : — 


“The contract implied is one to pay the value of the property as if 
it had been sold* to the wrong-doer by the owner. If the transaction is 
there held by the plaintiff as a sale, of course the title to the property 
passes to the wrong-doer when the plaintiff elects so to treat it. 

“The plaintiffs having by their former action in effect sold this very 
property, it must follow that at the time of this one, they had no cause 
of action for a conversion in existence against the defendant herein. 
The transfer of the title did not depend upon the plaintiff’s recovering 
satisfaction in such action for the purchase price.” 


The writer has endeavored heretofore to show that the fiction of 
a promise invoked in the cases treated under this title was origi- 
nally adopted simply for the purpose of pleading ; the action of 
assumpsit, which is in form, and originally always was in fact, 
based on a promise, being the only remedy open to the plaintiff 
seeking to enforce the quasi-contractual obligation, and that the 
real ground of liability is the fact that it would be unjust if the 
defendant were not compelled, at the option of the plaintiff, to pay 
for value received. And if such is the case, then the use of the 
fiction should cease with the necessity which gave rise to it; and 
when used it should be recognized as a fiction, and treated as a 
fact only for the purpose for which it was invented. Having been 
adopted for the purpose of giving a remedy, under a system in 
which forms were paramount to substance it should not be used 
for the purpose of denying a remedy. And certainly its use for 
such a purpose cannot be justified in a jurisdiction, as in New 
York, where forms of action are no longer recognized, the sub- 
stance being everything, and the form nothing. Now, every one 
knows that where one man tortiously takes the goods of another, 
there is no sale between those parties; and yet the highest court 
in the State of New York gravely asserts that there was. In other 
words, a fiction to which it is no longer necessary to resort in New 
York in order to give a remedy, is there resorted to to deny a right. 
And the court says that there is no tort where but for the proof of 
a tort there could have been no recovery against any one. The 
decision will probably never be cited as illustrating the maxim, Jz 
jictione juris subsistit equitas ; and it is certainly at variance with 
Lord Mansfield’s notions of fictions, who said, in Morris v. Pugh,? 





1 The italics are the writer’s. 2 3 Burr. 1243. 
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“But fictions of law hold only in respect of the ends and purposes 
for which they were invented: when they are urged to an intent 
and purpose not within the reason and policy of the fiction, the 
other party may show the truth.” 

Opposed to Terry v. Munger is the decision in Huffman z. 
Hughlett.1 This was an action brought to recover the value of 
lumber which had been converted by one Springer and sold by 
him to the defendant. The latter pleaded that the plaintiff had 
previously sued Springer to recover the value of the lumber ; that 
by the bringing of that action in assumpsit (which had been dis- 
continued ) the original tort had been waived; and that as a 
consequence the lumber bought by the defendants was the pro- 
perty, not of the plaintiff, but of Springer. This claim was denied 
by the court. Cooper, J., delivering the opinion, said : — 

“If the action be in contract, it is not strictly a waiver of the tort, for 
the tort is the very foundation of the action, but, as Nicholson, C. J., has 
more accurately expressed it, a waiver of the ‘ damages for the conversion,’ 
and a suing for the value of the property.? It is simply an election be- 
tween remedies for an act done, leaving the rights of the injured party 
against the wrong-doer unimpaired until he has obtained legal satisfac- 
tion. If it were otherwise, the suing of any one of a series of tort feasors, 
even the last, on an implied promise, where there was clearly no contract, 
would give him a good title and release allthe others. No authority has 


been produced sustaining such a conclusion, and we are not inclined to 
make one.” 


It is respectfully submitted that this decision, which is sound 
common sense, not only violates no legal principle, but, on the 
contrary, is a striking illustration of the proper theory underlying 
the principle involved in the doctrine of waiver of tort generally, 
and relegates the fiction to its proper province. 


William A. Keener. 


SCHOOL oF Law, 
CoLuMBIA COLLEGE. 





1 11 Lea, 549. 2 Kirkman v. Phillips, 7 Heisk. 222, 224. 
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RESTRICTIONS UPON THE USE OF LAND. 


N a country like this, in which towns are built up so rapidly, it is 
important that it should be clearly understood what power the 
present owner of a piece of land has to restrict the mode of use of 
Adre land in the future. 
Many years ago the courts thought it wise to declare it to be 
against public policy to permit any man to control the devolution 
of the title to land for a longer period than a life or lives in being 
and twenty-one years after ; but since that time courts of equity, by 
enforcing restrictive covenants as to the use of land, have permitted 
men to control, for an indefinite period after they are dead, the 
manner in which the land they owned in their lifetime might be 
used by succeeding generations. 

Land now in the centre of the business part of London or New 
York is in some cases subject to restrictions placed upon it by men 
who, a hundred or three hundred years ago, thought best to lay 
it out for pleasure gardens or for building suburban residences. If 
the Duke, of Bedford had not allowed his own land around Mon- 
tagu House to be built upon, the land where the Elgin Marbles now 
stand in the British Museum might have been still restricted to 
the use of a gentleman’s garden, as was provided in a deed to Mr. 
Montagu in 1685; and if Columbia College had not sold some of 
its lands on Sixth Avenue and Fiftieth Street for business pur- 
poses, a large tract in that neighborhood might still be of no use 
except for dwelling-houses. 

There is a recent case in New Jersey! in which three acres of 
land near a populous village have been decreed to remain perpetu- 
ally vacant, because the owner exacted a covenant from the pur- 
chaser that only one building, to be used for a dwelling-house with 
its appurtenances, should be erected on a plot of four acres, and the 
purchaser in an unguarded moment sold one acre on which the 
house provided for was afterwards built. 

There has been a good deal of discussion during a few years past 
of the principles on which restrictive covenants are enforced against 
subsequent purchasers, and of the distinctions between covenants 


1 Coudert v. Sayre, 46 N. J. Eq. 386. 
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which bind only the parties and those which permanently affect the 
land of either party either by way of obligation*or benefit. These 
principles and distinctions were the subject of a thoughtful article 
in this REviEw in January, 1892, by Mr. Charles I. Giddings, and 
of another by Mr. Sherrerd Depue in the “American Law Regis- 
ter” for February, 1890. There is no need to go over again the 
ground so thoroughly worked in those discussions. Mr. Giddings, 
however, says: “ The whole subject of restrictions is yet in its in- 
fancy ;’’ and there is one part of it with respect to which he only 
suggests the principle to be applied in solving the questions that 
will arise. We refer to the questions which grow out of the sale 
of a plot of land with restrictions arising out of the adoption of a 
general scheme or plan for the improvement of the land. In such 
a case it is held that the purchaser of any lot has a right in equity 
to enforce the covenant against the purchaser of any other lot, even 
though there be no privity of estate or of contract between them, 
either directly or by assignment, express or implied. There have 
been some recent cases in England and in New Jersey on this 
branch of the subject. It may be interesting to refer to them 
and to consider how far the principles applied to the subject in 
general are sufficient to account for these decisions. 

Mr. Giddings, in the beginning of his article, says: “A restric- 


_ tion may be defined as an agreement concerning the use of land by 


its owner which runs with the land in equity ;” and Mr. Depue, in 
the title of his paper, calls the restrictions “ equitable’ easements.” 
Using the language of Bigelow, C. J., in a case in Massachusetts,’ 
he defines an equitable easement as “ A right, without profit, which 
the owner of land has acquired, by contract or estoppel, to restrict 
or regulate, for the benefit of his own property, the use and enjoy- 
ment of the land of another.” Mr. Giddings rejects the analogy of 
easements, and insists that, as against the original covenantor, the 
remedy depends upon the doctrine of specific performance of a con- 
tract, and as against subsequent purchasers it depends on the doc- 
trine of constructive trusts. As between the vendor and vendee 
who has agreed to the restrictions, if the agreement is one of which 
the court may decree specific performance, the court will enforce it 
by such a decree; and if the land has been sold to another with 
notice of the agreement, the court will enforce the agreement 
against him on the ground that he has taken the land subject to 
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the trust that was attached to it by his predecessor in the title. In 
either case this theory seems to imply that the remedy is given to 
the person with whom the contract was made, the person who has the 
right to ask for the specific performance of the agreements. If the 
existence of the right depends upon the right to specific perform- 
ance, it would seem that it belonged only to the person to whom 
this right belonged. 

The doctrine of specific performance would give the person with 
whom the contract was made a remedy against the person who 
made it, and the doctrine of constructive trusts would enable him 
to enforce it against a purchaser with notice ; but it is not clear how 
either doctrine would be sufficient to give a remedy to any one else 
than the person with whom the contract was made, or serve to ex- 
plain the cases in which several purchasers of different parts of a tract 
of land may enforce restrictive covenants against one another. 

The fact that the right and the burden are treated as following 
the land into. the hands of the assigns of both parties seems to sug- 
gest that the analogy of the easement is a true one. 

The result of a restrictive covenant between land-owners is 
treated as an easement by Mr. Goddard in his treatise on Ease- 
ments ;' and in a recent case in Massachusetts,” cited by Mr. Depue 
in his article, the learned judge says :— 


“If the seeming covenant is for a present enjoyment of a nature recog- 
nized by the law as capable of being conveyed and made an easement, — 
capable, that is to say, of being treated as a jus in rem, and not as merely 
the subject of a personal undertaking, — and if the deed discloses that 
the covenant is for the benefit of the adjoining land conveyed at the 
same time, the covenant must be construed as a grant, and, in the lan- 
guage of Plowden, 308, ‘the phrase of speech amounts to the effect to 
vest a present property in you.’ An easement ‘will be created and at- 
tached ’ to the land conveyed, and will pass with it to assigns, whether 
mentioned in the grant or not.” 


Chief-Justice Bigelow, however, in an earlier case in Massachu- 
setts,® placed the obligation on a purely equitable ground, and said : 
“ An agreement restricting the use of land is binding on an assignee 
with notice, not because he is an assignee, but because he has taken 
the estate with notice of a valid agreement concerning it which he 





1 Goddard on Easements, p. 89. 
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cannot equitably refuse to perform.” And Chief-Justice Beasley, 
in a leading case in New Jersey,! says: “The principle on which 
equity enforces the burden of a covenant against an alienee is that 
of preventing a party having acquired land with knowledge of the 
rights of another from defeating such rights, and not upon the idea 
that the engagements create easements which run with the land.” 

The idea of an equitable easement is certainly not sufficient to 
account for all the decisions, and, as Mr. Giddings points out, it 
involves an extension of the doctrine of easements to subjects to 
which they had never been applied by courts of law. The idea of 
a constructive trust seems to involve the holding of a title to the 
land for the benefit of another, and of an equitable title in the per- 
son for whose benefit it is held. It is something more than a 
restriction upon the manner in which the land may be used. 

It would involve a discussion of all the cases from the beginning 
to determine what the governing principle really is. All we can 
attempt to do at this time is to consider the cases in which the 
principle has been applied to restrictions arising out of the adop- 
tion of a general plan for the use or improvement of the land, and 
to see in whose favor and against whom restrictive covenants in 
such cases may be enforced. 

In these cases there are more parties involved than in the ordi- 
nary case of a covenant restricting the manner of use of a piece 
of land. All persons who purchase any part of the tract with 
reference to which the plan was made have an interest in having 
the restriction observed; a man who bought some years ago may 
have an interest in a covenant made with the purchaser who buys 
to-day, even though he cannot, of course, be in any way an as- 
signee of the covenant; persons who made no agreement with 
one another are interested in enforcing a restriction that is com- 
mon to all, and the original covenantee may have no interest in the 
contract which was made only with him. There is a new element 
in these cases which is not involved in the simpler case of a sale 
subject to a restrictive covenant. The question is not merely 
whether the land sold remains subject to the restriction in the 
hands of a purchaser, but also whether other lands sold, it may be 
before or afterwards, shall have the benefit and be subject to the 
burden of the restriction. 

It is obvious that, in order to decide cases of this kind, it is not 
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enough to determine that the land in the hands of an assignee re- 
mains subject to the covenant made with the grantor. It may well 
be that the grantor has a right to enforce the covenant against an 
assignee of the land, and yet that no such right is acquired by a ° 
previous, or even a subsequent, purchaser of another part of the 
same land. 

There is a long line of cases relating to restrictive covenants in 
which the only question is whether the person with whom such a 
covenant is made may enforce it against one who has taken the 
land with notice of the covenant ; but there is nothing in these to 
suggest that any land other than that retained by the grantor shall 
have the benefit of the covenant. In these cases it will be found 
that the action is brought by the grantor or his assigns of the land 
retained, and the only question is whether the burden of the cove- 
nant runs with the land, or, to put it upon another principle, whether 
the purchaser with notice takes the land subject to the restriction. 
In the leading case of the Duke of Bedford v. The Trustees 
of the British Museum,! the injunction was asked for by the 
person with whom the covenant was made, and the question was 
whether it was binding upon the assigns of the person who made 
it, and if so, whether the former was not estopped by his own 
conduct from asking for an injunction. In Kippell v. Bailey ? the 
suit was brought by the original grantor against a lessee of the 
grantee, and, not invoking the equitable principle afterwards ap- 
plied, the court held that the covenant was not one which ran with 
the land, and was therefore not binding upon the assignees of the 
covenantor. In Tulk v. Moxhay,® the suit was brought by the 
grantor against a purchaser from the grantee, and Lord Chancellor 
Cottenham said : “ The question is, not whether the covenant runs 
with the land, but whether a party shall be permitted to use the 
land in a manner inconsistent with the contract entered into by his 
vendor, and with notice of which he purchased.” The necessity for 
a covenant running with the land was rejected, and the equitable 
doctrine of notice was adopted ; but the benefit was given to the per- 
son with whom the contract was made. In Clements v. Welles‘ the 
suit was brought bya lessor against an under-lessee upon a covenant 
not to carry on a particular trade. In Wilson v. Hart ® the suit was 
brought by the grantor against a purchaser from the grantee on a 
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covenant not to use a house for the sale of beer, and the covenant 
was held to -be personal, and not binding on the purchaser. In 
Cooke v. Chilcott! the bill was filed by the grantor against an 
alienee of the grantee to enforce a covenant to furnish a supply of 
water from a well. In McLean v. McKay,? there was a covenant 
between two that land should be left open, and the suit was brought 
by one against the alienee of the other. Richards v. Revitt * was 
a suit by a grantor against an assignee of the grantee with notice. 
Dietrichsen v. Cabburn * was a case of a negative covenant relat- 
ing to personal property and the sale of patent medicines, and the 
complainant was the person with whom the covenant was made. 
In De Mattos v. Gibson,® the rule that a purchaser with notice of 
a contract relating to the use of property is bound by the contract, 
was applied to personal property, and the obligation was spoken of 
as an obligation to the person with whom the contract is made. 
So also Brewer v. Marshall,’ the leading case in New Jersey, was 
a suit by a grantee of the covenantee against the vendor, on a cove- 
nant not to take and sell marl from the land he retained ; and it 
was held that the covenant did not run with the land, and-that the 
grantee was not entitled to the benefit of it. In Kirkpatrick v. 
Peshine,’ the covenant sued on was made with the grantor by the 
grantors of the defendant who took with notice, and it was ex- 
pressly agreed that neither the said grantors nor their assigns 
should erect any building beyond a certain line. The Chancellor 
said the covenant was made by the grantor for the benefit of the 
land which he retained, and that a subsequent grantee of those 
lands succeeded to his rights under the covenant. Whitney v. 
Union Railway Co.’ is a case frequently cited in favor of the doc- 
trine that a suit may be maintained in favor of any grantee of any 
part of the land; but it was only decided in that case that the ori- 
ginal grantor might enforce the covenant against subsequent pur- 
chasers, and the rule, as stated, applied only to subsequent grantees 
of either. In Trustees of Columbia College v. Lynch ® there were 
reciprocal covenants between the owners of adjoining tracts, bind- 
ing themselves, their heirs and assigns, and it was held that one of 
the parties might maintain a bill for injunction against a grantee 
of the other ; and the relation of the parties was the same in Trus- 
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tees of Columbia College v. Thacher,! in which the court refused 
relief because the circumstances had been so changed that the 
plan could not be carried out on both sides. 

In all these cases the action was brought by the original cove- 
nantee, and the question was whether the restriction was binding 
upon a subsequent purchaser from the covenantor ; and it was de- 
cided that such a covenant, touching the use of the land and purely 
restrictive in its character, would be enforced in equity against a 
subsequent purchaser with notice. 

There are other cases in which the benefit of the principle is ex- 
tended to subsequent grantees of the land for the benefit of which 
the covenant was made. It is easy to find a principle upon which 
a subsequent grantee may have the benefit of the covenant. If the 
covenant is one “ touching and concerning the land,” the benefit of 
the covenant runs with the land at common law, and the assignee 
of the freehold is entitled to sue for the breach of it.? Following 
the analogy of this rule of law, the Court of Chancery will enforce 
restrictive covenants or agreements in favor of a subsequent as- 
signee of the land for the benefit of which the covenant was made. 

It is not necessary to cite many cases on this point. In Coudert 
v. Sayre,’ Vice-Chancellor Van Fleet, in declining to annul a re- 
strictive covenant which change of circumstances had made very 
burdensome, said the covenant was made by the grantor for the 
benefit of the land that he retained, and a subsequent purchaser of 
that land succeeded to his rights under the covenant. And in Peck 
v. Conway,‘ where the action was brought by the subsequent gran- 
tee of a part of the lands retained, the court said that under the cir- 
cumstances the covenant created an easement, or a servitude in the 
nature of an easement, for the benefit of the land retained, which 
passed to the grantee of that land. 

It is not always true, however, that a grantee of the land re- 
tained has the right to enforce a restrictive covenant made by his 
grantor upon the sale of another part of the same land. The re- 
strictive covenant may have been made for the personal benefit of 
the grantor, or it may have been made for the benefit of a particular 
piece of the land he retains. The mere fact that he is the owner of 
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a tract of land of which he sells a part does not give the whole of 
that land the benefit of the covenant, so that the purchaser of any 
part of the land retained will be able to enforce it. If the cove- 
nant creates a legal easement in favor of the land the grantor re- 
tains, then the easement will go to the assigns of any part of the 
land, and the same will be true if the covenant is one which runs 
with the land at law. In either of these cases the legal right may 
be enforced by a court of equity; but if there is not a legal easement 
nor a covenant running with the land at law, then the question 
whether the subsequent grantee of a part of the land can have an 
injunction will depend on whether the restriction was intended to 
inure to the benefit of a purchaser of the land now sold. If it is, 
then, if it be a mere restrictive covenant, and the existence of it 
entered into the consideration of the sale to him, he may have the 
benefit of it in equity just as if it were an easement or a covenant 
running with the land at law. 

In Keates v. Lyon! the owner of a tract of land sold one part of 
it, subject to a covenant on the part of the purchaser, his heirs and 
assigns, with the vendor and his executors and administrators, as to 
the buildings to be erected on the property purchased. He after- 
wards conveyed other parts of the same tract to various other per- 
sons, but it did not appear whether these conveyances contained the 
covenant or not. He afterwards bought back the lot first sold; and 
the question was whether he could then convey it free of the cov- 
enants. Thecourt held that, without evidence that the subsequent 
purchasers bought with reference to the covenant, the benefit of it 
did not pass to them, and that the lot first sold might now be con- 
veyed free of the covenant. In Master v. Hansard,? where a man 
had leased two parcels of his land subject to the same restrictive 
covenants, it was held that an assignee of the second lessee could 
not maintain a bill to restrain an assignee of the first lessee from vio- 
lating the covenant, and the landlord from permitting him to do so. 
It was insisted that, as the landlord had a right to enforce the cov- 
enant, he should not be permitted to derogate from his own grant 
by permitting it to be violated ; but the judges said that it would be 
extending this doctrine too far to compel him to take active mea- 
sures to enforce the covenants he had made with another, and Lord 
Bramwell remarked that he considered the covenant as made for 
the benefit of the grantor’s remaining property to allow him to 
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make the most of it, and that the plaintiff was not entitled to the 
benefit of it. So also in Renals v. Cowlishaw,! where land was sold 
subject to restrictive covenants, with reference to the location and 
character of the buildings, and other parts were sold subject to the 
same covenants, and still another part was sold to the plaintiff sub- 
ject to a somewhat different covenant, it was held that the plaintiff 
was not entitled to the benefit of the covenant. If it had appeared, 
the court said, that the deed contained references to the restrictive 
covenants already made by others, or it was shown in some other 
way that the covenants were a part of the subject-matter of the sale, 
the grantee might have the benefit of them ; but the mere fact that 
he was a grantee of part of the remaining land gave him no such right. 
The covenant might have been inserted, as it appeared to have been 
in this case, merely to enable the vendor to make the most of the 
property he retained. This decision was affirmed on appeal,? and 
was cited with approval in a later case in the House of Lords.’ 

It appears, therefore, that the mere sale of land subject to a 
restrictive covenant, while it creates a liability in equity against a 
subsequent purchaser of the land with notice, gives a remedy only to 
the original vendor or covenantee, and also under certain conditions 
to a subsequent purchaser from him of the whole or a part of the 
land retained. There is nothing in these cases to give a right toa 
prior purchaser from the vendor, nor to create a liability to one 
another of all the holders of any part of the land to which the re- 
striction might apply. The principles on which these cases are 
decided do not go far enough to give a remedy to all the proprietors 
of a tract divided into lots and sold subject to restrictions in which 
the sales were made. The covenant, under the principle of these 
cases, would give a remedy only to those who had purchased of the 
grantor after the covenant sued on was made. A prior purchaser 
cannot be the assignee of a covenant not yet made by his grantor. 
He cannot acquire an easement not yet created, and if the vendor, 
having sold to him subject to a restriction, is at liberty to sell his 
remaining land as he pleases, then the prior purchaser has no inter- 
est in a covenant which afterwards happens to be made. The right 
of the prior purchaser must depend upon something else than 
the covenant itself. There must be some other agreement, 
express or implied, to give to purchasers generally a right to en- 
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force restrictive covenants against one another without regard to 
the order of the conveyance. 

Mr. Giddings, in his article in the HARVARD Law REVIEW, sug- 
gests that the grantor can donate to the prior purchaser the benefit 
of the contract made upon a subsequent sale, because, he says, there 
is never any objection to making a contract for the benefit of an- 
other, and a restriction is only a contract. The donation, however, 
must be implied to support the theory ; and even though there may 
be no objection to making a contract for the benefit of another, it 
by no means follows that the person for whose benefit a contract 
is made may maintain an action upon it either at law or in equity. 
It is well settled in England that a person not a party to a contract, 
that is, a person other than the one from whom the consideration 
moves, cannot maintain an action upon it at law; and although it 
has been said in many cases in the United States that a person for 
whose benefit a contract is made may sue upon it, yet upon a care- 
ful examination it will be found that they are nearly all cases of 
money had and received, or cases in which an implied contract 
has arisen from the receipt of money from one person for the 
benefit of another, or those in which there has been something like 
a novation of contract.2 At all events, the doctrine had never 
been so much as suggested in England when the first cases on 
restrictive covenants on the sale of land to several purchasers were 
decided, and the decisions must rest on some other ground. 

There is a large class of cases in which it has been held that 
where lands are sold in parcels subject to a restrictive covenant or 
agreement, the purchaser of one lot may maintain a bill in equity 
to enforce the restriction against the purchaser of any other lot, 
and this without regard to the order of the purchases and without 
joining the original covenantee. It will be found on examination 
that these are all cases in which the land has been laid out and 
sold with reference to some general plan or scheme for the im- 
provement of the whole property, and the various grantees have 
purchased with express or implied notice of this plan. It is the 
better opinion that as between the original vendor and the assigns 
of the vendee, the covenant is enforced on the principle that a per- 
son taking the land with notice of the covenant with respect to its 
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use is bound in equity to observe the restrictions. The benefit of 
this is extended to subsequent purchasers of land for the benefit of 
which the restrictions were imposed, and they also take subject to 
the burden of them because of the added value given to their land 
by reason of the restriction upon the use of the other. When, 
therefore, there is a general scheme or plan for the improvement 
of the whole tract, it is the plan itself which is the subject of the 
notice, and which gives the added value to every part of the 
tract. Every one, therefore, who, with notice of the plan, takes 
any part of the tract to which it applies, takes subject to an 
obligation in equity to observe the restrictions imposed for the 
purpose of carrying the plan into effect for the common benefit ; 
and since all the purchasers are interested in maintaining the 
scheme, the court of equity will aid any one of them in preventing 
any of the others from defeating it. One of the first cases in 
which relief was granted on the principle of carrying out a general 
plan was Whatman v. Gibson,! decided in England as early as 
1838. In this case the owner of a piece of land divided it into lots 
for the building of a row of houses in a “crescent,” according to a 
certain plan. A deed of covenant was made between the owner 
and two purchasers of lots and such others as should come in and 
sign the deed. The indenture referred to the plan and expressly 
declared that it should be ageneral and indispensable condition of 
the sale of all or any part of the land intended to form the row 
that the several proprietors for the time being should observe and 
abide by the stipulations and restrictions. The owner afterwards 
sold two other lots, and the purchasers signed the indenture and 
conveyed the lots, which afterwards came to the plaintiff and 
defendant respectively with at least constructive notice of the 
restrictions. Vice-Chancellor Shadwell, referring to the indenture, 
said it seemed to him that the matter was to be considered in 
equity not merely with reference to the form in which the cov- 
enants are expressed, but also with reference to what is contained 
in the preliminary part of the deed; namely, that it had been de- 
termined and made an indispensable condition of the sale of all 
and every part of the property that the several proprietors should 
observe the stipulations. It was quite clear, he said, that all the 
parties who executed the deed were bound by it, and he “saw no 
reason why, there being an agreement, all persons who came in 


1 g Sim. 196. 




















RESTRICTIONS UPON THE USE OF LAND. 29! 


with notice should not be bound by it, each proprietor being mani- 
festly interested in preserving the general uniformity and respecta- 
bility of the row.” It was notice of the plan rather than the 
covenant that created the equitable obligation which the court 
enforced in this case. 

There is no need to state the subsequent cases in detail. Some 
of them are referred to in Renals v. Cowlishaw,! where the result 
is summed up by Vice-Chancellor Hall as follows :— 


“From the cases of Mann v. Stephens,? Western v. MacDermott,® and 
Coles v. Sims,‘ it may, I think, be considered as determined that any one 
who has acquired land, being one of several lots laid out for sale as 
building plots, where the court is satisfied that it was the intention that 
each one of the several purchasers should be bound by, and should, as 
against the others, have the benefit of the covenants entered into by each 
of the purchasers, is entitled to the benefit of the covenant; and that the 
right —that is, the benefit — of the covenant inures to the assign of the 
first purchaser ; in other words, runs with the land of such purchaser. This 
right exists not only where the several parties execute a mutual deed of 
covenant, but where a mutual contract can be sufficiently established. 
A purchaser may also be entitled to the benefit of a restrictive covenant 
entered into by his vendor with another or others where his vendor has 
contracted with him that he shall be the assign of it, that is, have the 
benefit of the covenant. And such covenant need not be express, but 
may be collected from the transaction of sale and purchase.” 


This opinion was adopted in the same case in the Court of 
Appeals,® and was approved by the House of Lords in Spicer ». 
Martin.® 

This statement of the law, deducible from these cases, is true as 
far as it goes; but it does not explain all the decisions, nor can it 
be said to be the statement of the principle underlying the cases 
in which the remedy is given to any purchaser against all the 
others. It assumes that the plaintiff is the assign of the covenant 
made by the defendant with his vendor, whereas in fact the plain- 
tiff may have purchased before the covenant was made. 

The idea that where there is a building scheme or a general plan 
the order of the conveyances is of no consequence, was suggested 
by counsel in Sheppard v. Gilmore.’ Pearson, Q. C., distinguished 
Western v. MacDermott on the ground that the conveyance to the 
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plaintiff in that case was subsequent to the conveyance to the de- 
fendant; and Hastings, Q. C., in reply, said: “The judgment in 
Western v. MacDermott was founded on the existence of a building 
scheme, and it was so regarded in Keates v. Lyon. Where a build- 
ing scheme is established, the order of conveyance is immaterial.” 
Stirling, J., in deciding the case, said it did not appear in what 
mode the Lord Chancellor reached his conclusion in Western v. 
MacDermott ; and that whether the covenant could be enforced by 
one purchaser as against another, depended on whether it was made 
for the benefit of the land or of the vendor; and he held that the 
plaintiff had failed in his proof on this point. 

In Nottingham Patent Brick & Tile Co. v. Butler,! Wills, J., 
says : — 


“The principle which appears to me to be deducible from the cases is, 
that where the same vendor, selling to several persons plots of land, parts 
of a larger property, exacts from each of them covenants imposing re- 
strictions on the use of the plots sold, without putting himself under any 
corresponding obligation, it is a question of fact whether the restrictions 
are merely matters of agreement between the vendor himself and his 
vendees, imposed for his own benefit and protection, or are meant by 
him and understood by the buyers to be for the common advantage of 
the several purchasers. If the restrictive covenants are simply for the 
benefit of the vendor, purchasers of other plots of land from the vendor 
cannot claim to take advantage of them. If they are meant for the com- 
mon advantage of a set of purchasers, such purchasers and their assigns 
may enforce them inter se for their own benefit.” 


See also the recent decision of Mr. Justice Stirling in Jz ve The 
Birmingham and District Land Company and Allday,? and the ob- 
servations of court and counsel in Remington v. Everett.’ 

The idea of a general law and of the agreement being made for 
the common benefit was clearly brought out shortly afterwards in 
Spicer v. Martin in the House of Lords. In that case the plaintiff 
was a prior lessee; but the suit was brought to prevent the lessor 
from permitting a subsequent lessee from using the premises in 
violation of the covenant. There was evidence not only of a cove- 
nant with the plaintiff, but also of the existence of a building 
scheme and of references to similar covenants in other leases. It 
was held that the transaction showed a general plan for the com- 





1 15 Q. B. D. 261, at p. 268; affirmed on appeal, 16 Q. B. D. 778. 
2 27 Notes of Cases, 147. 8 [1892] 1 Ch. 148. 
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mon benefit of all, that all had an interest in maintaining the 
restriction, and that the defendant, having invited the public to 
come in and take a portion of an estate which was bound by one 
general law, —a law perfectly well understood and for the common 
benefit, — could not destroy the value of the property by authoriz- 
ing the use of a part of the estate for a purpose inconsistent with 
the rule by which he professed to bind the whole. An injunction 
against using the property for trade was sustained (affirming 
Martin v. Spicer, 34 Ch. D. 1). 

In Mackenzie v. Childers,! trustees offered an estate for sale by 
auction in plots, according to a plan referred to in a deed which was 
to be executed by the vendors and each of the purchasers. The 
deed imposed restrictions on the land sold, and contained a recital 
that it was intended to be a part of all future contracts that the 
several purchasers should execute the deed and be bound by 
the stipulations. It was held that there was to be implied from the 
whole transaction, and from the express assurance that all sales 
were to be made upon the same conditions, a covenant that the 
trustees would not permit the unsold property to be used in a man- 
ner inconsistent with the plan, and that the plan having been fol- 
lowed for twenty years, an injunction should issue to restrain the 
trustees from authorizing any purchaser to build contrary to the 
building scheme. Renals v. Cowlishaw and Spicer v. Martin were 
quoted and approved. The liability of the trustees was based on 
the existence of a general plan or scheme; and this was declared to 
be the foundation of the liability of one purchaser to another. 

Turning now to American cases, we find a series of decisions in 
Massachusetts in which a general plan for the common benefit is 
made the basis of the reciprocal liability. The leading case is Par- 
ker v. Nightingale? The heirs of an estate, owning several adjoin- 
ing pieces of land in Boston, laid them out in house-lots around a 
court, and agreed orally among themselves that they should be used 
exclusively for dwelling-houses, and accordingly gave deeds con- 
taining a condition that no building should be erected except for 
use as a dwelling-house. It was held that the owner of one lot 
might maintain a bill in equity against the owner and the tenant of 
another to prevent the perversion of a dwelling-house into a public 
eating-house. The court said the owners, having united in a 
scheme or joint enterprise for the division of the estate into lots on 


1 43 Ch. Div. 265. 2 6 Allen, 341 (1863). 
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a street laid out by them, and having annexed to the conveyance of 
each lot a restrictive use similar to that of every other, the legal 
inference, in the absence of evidence to the contrary, is that the in- 
tention was to secure to each estate the benefit of the restrictions ; 
and the effect is to confer on each owner a right in the nature of an 
easement or servitude in all the lots on the same street, or which 
were conveyed subject to the same restriction. The earlier case of 
Whitney v. Union Ry. Co.,1 often cited as authority for the proposi- 
tion that any purchaser may maintain a bill against any other, was 
only the ordinary case of a bill filed by the original covenantee 
against the assigns of the covenantor. In Linzee v. Mixer? both 
parties claimed under contemporaneous deeds from the Common- 
wealth of lots on the Back Bay in Boston, all of which were sold 
subject to restrictions as to the location of the houses, these restric- 
tions having been publicly advertised as a part of the plan for the 
improvement of the property. It was held that a bill for injunction 
would lie. On the other hand, in Dana v. Wentworth,’ it was held 
that the grantor could not maintain an action against one purchaser 
for the benefit of others, because there was nothing in the case to 
show that the restrictions in the deed were a part of a general plan 
for the benefit of the land conveyed and other estates on the same 
street. In Tobey v. Moore* there was evidence tending to show a 
general scheme of improvement, and Gray, J., said that the deed 
tnder which both parties claimed, “by applying the same restric- 
tions to many lots on various streets, supplied the evidence (which 
was wanting in Dana v. Wentworth) of a general scheme for the 
improvement and benefit of all the lands included in a large tract, 
which a grantee of any part of the land may enforce against his 
neighbor.” In Beals v. Case® one purchaser was not allowed to 
have an injunction against another to enforce the covenant con- 
tained in both their deeds that the building should not in any event 
be used as a stable. It appeared that the grantor had intended to 
except private stables, and that in other deeds the covenant con- 
tained that exception; and the court said one purchaser has a 
remedy against another, “ But it is always a question of the inten- 
tion of the parties; and, in order to make this rule applicable, it 
must appear from the terms of the grant or from the surrounding 
circumstances that it was the intention of the grantor in inserting 





1 11 Gray, 359 (1858). 8 111 Mass. 291 (1873). 138 Mass. 138 (1884). 
2 ror Mass, 512. # 130 Mass. 448 (1881). 
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the restriction to create a servitude or right which should inure to 
the benefit of the plaintiff’s land, and should be annexed to it as an 
appurtenance.” In Payson v. Burnham! there were mutual cove- 
nants between the owners of the Mill-Dam and the adjoining flats in 
Boston with reference to the location of houses, and the grantee 
of one party was allowed to maintain a bill against the grantee of 
another to restrain the erection of a bay window. In Hamlen z. 
Werner? it was shown that the restrictions were inserted in pur- 
suance of a general plan for building upon all the lots for the im- 
provement of the neighborhood and for the benefit of all purchasers ; 
and it was held that one who derived title from the vendor after the 
conveyance under which the defendant claimed might maintain a 
bill to enforce the covenant contained in the defendant’s deed. 

In these cases in Massachusetts the general plan, and not the 
covenant itself, is made the basis of the liability ; and yet the court, 
in some of the cases, at least, considers the obligation as a sort of 
easement appurtenant to the land, instead of an equitable obligation 
arising out of the purchase of the property with notice of the 
purpose to which it has been devoted. The well-known Columbia 
College cases * in New York suggest that relief is granted upon the 
theory that there is an easement upon the land of a grantee in favor 
of the land of any other ; but in these cases also there is the general 
plan in an agreement between the owners of two tracts of land to 
devote their lands to a certain purpose, and to exclude all other uses. 

It would take too long to follow down the lines of cases in other 
States, nor is it worth while in a discussion of this kind, on a subject 
on which so much has been written, to attempt to refer to the cases 
in the various States. There is a recent decision in New Jersey in 
which the question arose whether a prior purchaser could maintain 
a bill against a later purchaser to restrain the violation of a cove- 
nant contained in both their deeds. There was evidence of a 
general plan or purpose in the laying out of the land and imposing 
restrictions upon the purchasers.* 

Vice-Chancellor Green, after reviewing the cases, said : — 


“ The right of the owner of a lot of land to enforce a covenant re- 
strictive of the use of another tract, which covenant has been entered 





1 141 Mass. 547 (1886). 2 144 Mass. 396 (1887). 

8 Trustees of Columbia College v. Lynch, 70 N. Y. 440 (1877); Trustees z. 
Thacher, 87 N. Y. 311 (1881). 

* De Gray v. Monmouth Beach Club House Co., 24 Atl. Rep. 388 (1892). 
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into by aa owner of such other tract with the former owner of both, but 
has not been expressly assigned, depends primarily upon the covenant 
having been made for the benefit of land embracing said lot. If it has 
been so made, the benefit of the covenant inures to subsequent pur- 
chasers of the land: Coudert v. Sayre, Mann v. Stephens, Western vz. 
MacDermott. [This rule, however, he says, ] gives no right of action to 
a prior against a subsequent purchaser, and some other reason must 
exist for that class of cases which hold that purchasers and their assigns 
are entitled to enforce as between themselves a restrictive covenant en- 
tered into by first purchasers with a common vendor without reference to 
priority of title... . 

“The class of cases in which equity has given such relief embraces 
those involving restrictive covenants entered into with the original owner 
or owners of a tract, in pursuance of a general plan for the development 
and improvement of the property, by laying it out in streets, avenues, and 
lots, adopting some uniform or settled building scheme, regulating the 
number, location, size or style of houses, or the uses to which the buildings 
or property may be put. 

“The action is held not to be maintainable between purchasers not 
parties to the original covenant in cases in which, — 

“1, It does not appear that the covenant was entered into to carry out 
some general scheme or plan for the improvement or development of 
the property which the act of defendant disregards in some particular. 
Sheppard v. Gilmore, 57 L. J. Rep. n. s. Ch. 6; Dana v. Wentworth, 
111 Mass. 391; Beals v. Case, 138 Mass. 140. 

** 2, It does not appear that the covenant was entered into for the bene- 
fit of the land of which complainant has become the owner. Sharp z. 
Ropes, r10 Mass, 381; Keates v. Lyon, L. R. 4 Ch. App. 418 ; Jewell 
v. Lee, 14 Allen, 145 ; Renals v. Cowlishaw, 11 Ch. D. 866. 

“3. It appears that the covenant was not entered into for the benefit 
of subsequent purchasers, but only for the benefit of the original cove- 
nantee and his next of kin. Master v. Hansard, 4 Ch. D. 718. See 
Nottingham Brick Co. v. Butler, 15 Q. B. D. 261; Collins v. Castle, 36 
Ch. D. 243 ; Renals v. Cowlishaw, 9 Ch. D. 125. 

‘4. It appears that the covenant has not entered into the consideration 
of the complainant’s purchase, Renals v. Cowlishaw, 9 Ch. Div. 125, 
s. c. 11 Ch. Div. 866; Master v. Hansard, supra; Keates v. Lyon, supra. 

“5. It appears that the original plan has been abandoned without dis- 
sent, or the character of the neighborhood has so changed as to defeat 
the purpose of the covenant, and to thus render its enforcement unrea- 
sonable. Duke of Bedford v. Trustees, 2 Myl. & K. 552 ; Sayers v. Coll- 
yer, 28 Ch. D. 103; Trustees v. Thacher, 87 N. Y. 311; Ammerman z. 
Deane, N. Y. Ct. App. 30 N. E. Rep. 741; Page v. Murray, 46 N. J. Eq. 
325; Roper v. Williams, Turn. & R. 18; Peek v. Matthews, L. R. 3 Eq. 
515. See German v. Chapman, 7 Ch. D. 271.” 
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Quoting the cases we have already cited, the Vice-Chancellor 
says :— 


“The law deducible from these principles and the authorities appli- 
cable to this case is, that where there is a general scheme or plan, adopted 
and made public by the owner of a tract, for the development and im- 
provement of the property, by which it is divided into streets, avenues, 
and lots, and contemplating a restriction as to the uses to which build- 
ings or lots may be put, to be secured by a covenant embodying the 
restriction, to be inserted in each deed to a purchaser ; and it appears, 
by writings or by the circumstances, that such covenants are intended 
for the benefit of all the lands, and that each purchaser is to be subject 
to, and to have the benefit thereof ; and the covenants are actually inserted 
in all deeds for lots sold in pursuance of the plan, — one purchaser and 
his assigns may enforce the covenant against any other purchaser and his 
assigns if he has bought with knowledge of the scheme, and the covenant 
has been part of the subject-matter of his purchase. 

“The right of action from this would seem to be dependent as much 
on the fact of the general scheme as on the covenant, —a very impor- . 
tant consideration in a case in which the question arises whether certain 
threatened acts are in violation of the covenant, if any ambiguity exists 
as to its scope and meaning.” 


This, we think, will be found to be a true statement of the law 
relating to this subject, and one which sums up the results to be 
gathered from the previous cases. It calls attention to the fact that 
the principle of assignment of covenant is not applicable to prior 
purchases, and shows that it is only in cases where there is a general 
plan that the rights and liabilities are conferred upon all purchasers 
alike. The decision also shows that the right of action is based upon 
the agreement expressed or implied in the plan rather than upon 
the covenants in the deeds, and makes the nature and purpose of the 
scheme important in determining the meaning of the contract. 

The idea of a general plan will also throw light upon the ques- 
tion whether when a man has sold a number of lots subject to 
restrictions he is at liberty to sell others without restrictions, or 
to use the remainder of the property himself in a manner incon- 
sistent with the restrictions. Supposing the vendor to make no 
covenant with respect to the land he retains, is he free to use that 
as he pleases while all the land he sells is subject to restrictions ? 
Have the various purchasers a remedy against one another, and 
none against the vendor? If the vendor has a right as against 
previous purchasers to sell a lot free of restrictions, how is it that 
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if he sell it subject to restrictions the previous purchaser acquires 
a right to enforce the covenant? And if there is such a right 
against a purchaser, why not against the vendor? It is not as 
easy to answer all these questions as to ask them; but it would 
seem that in the absence of an express contract the obligation of 
the vendor, as well as that of the purchasers, depends on the exist- 
ence of a general plan made known to purchasers, and entering 
into the consideration of the purchases. It is certainly not true 
that the mere sale of lots subject to restrictions binds the vendor 
to keep or convey the remaining lots subject to the same restric- 
tions. It may well be that he places the restriction upon the use 
of land sold for the very purpose of giving to his own lot the exclu- 
sive right with respect to that use, —as, for example, the use for 
the purposes of an hotel, — or it may be that it is intended that only 
a part of the tract shall be devoted to such uses as make the restric- 
_ tions desirable. In the absence of a contract, the vendor cannot 
be held to have bound himself to observe the same restrictions 
unless it appears that by the adoption of some plan or scheme 
with reference to the whole tract he has devoted it all to the same 
purpose, and purchases have been made upon the faith that such 
purpose would be carried out. It is always a question of fact 
whether it was the intention of the vendor to make the covenant 
appurtenant to the land, and give the purchasers a remedy against 
one another ;! and if it appears as a fact that the lots were sold 
pursuant to a plan made known to the purchasers, by which the 
whole tract was to be subject to the same restrictions, then the 
vendor will not be at liberty to sell any part of it free of the restric- 
tions. It would seem from the language of the court in the case 
last cited that unless all the land is put up for sale at once it 
will require strong proof to subject the remaining land to the 
restrictions. “If,” the court says, “the owner sells all the land, it 
is evidence of an intention to benefit the purchasers ; if he reserves 
part of it, there may be a question as to that part. If all the lots 
are put up for sale, it is no matter if they are not sold the first time. 
There are two lines of cases, —those where there has been only a 
sale of part of the property; and those where the whole has been 
put under a building scheme. It is a question of fact, and very 
material, whether the owner reserves a part for himself.” 





1 Spicer v. Martin, 14 Ch. App. 12; Nottingham Patent Brick & Tile Co. v. Butler, 
16 Q. B. D. 778. 
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If there is a general plan applicable to all the lots, or if the 
owner by express agreement binds himself not to sell any lots 
except subject to certain restrictions, then he will be bound by it 
himself, and the land will be bound by it in the hands of purchasers 
with notice, whether there be a contract with the purchaser or 
not. In Talmadge v. The East River Bank,! in an action against 
a purchaser who had made no covenant, the court said : — 


“Selling and conveying the lots under such circumstances and with 
such assurances, though verbal, bound Davis (the vendor), in equity and 
good conscience, to use and dispose of all the remaining lots so that the 
assurances upon which Maxwell (the plaintiff) and others had bought 
their lots would be kept or fulfilled. This equity attached to the remain- 
‘ing lots, so that any one taking from Davis any one or more of the re- 
maining lots with notice of the equity as between Davis and Maxwell 
and others, the prior purchasers, would not stand in a different situation 
from Davis, but would be bound by that equity.” 


In Lenning v. Ocean City Association it was held by the Court 
of Errors of New Jersey that the sale of lots in a camp-meeting 
ground with reference to a map showing a central plot which it 
was understood was to be used for tents, was sufficient to bind the 
vendors not to lease any part of this plot for the erection of wooden 
dwelling-houses. The obligation was put upon the ground of an 
implied covenant arising out of the use of this map under these 
circumstances. Seealso Parker v. Nightingale,’ Newmann v. Ellis,* 
Duke of Bedford v. British Museum.® In a recent case in Eng- 
land,® where land was put up for sale as building land subject to 
restrictive building conditions, and the vendors had not sold all 
the lots, an intending purchaser of one of them asked for a decla- 
ration that he was entitled to the benefit of an implied contract by 
the vendors that they would observe the same conditions as to the 
unsold lots. Mr. Justice Stirling said the circumstances of the 
case must be looked at to see whether the covenants were merely for 
the protection of the vendors, or whether they were intended for the 
common advantage of the purchasers. Under the circumstances 
of this case he held that the vendors had invited the people to buy 
on the footing that one general plan should bind the whole estate; . 





1 26 N. Y. 105 (1862). 8 6 Allen, 341. 62M. &K. 552. 

2 41 N. J. Eq. 606. #97 N. Y. 285. 

6 Jn re Birmingham and District Land Company and Allday, 27 Notes of Cases, 
147. 
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and he made the declaration asked for. It has been suggested that 
there are cases of this kind in which the vendor is restrained from 
using the land in a manner inconsistent with the restrictions, on 
the principle that a man shall not be allowed to derogate from his 
own grant; but this principle belongs to the law of easements 
arising out of the sale of two tenements, and the case of Master v. 
Hansard,! in which it was invoked, was a case in which a lessor, 
who had taken covenants from his lessees of adjoining lots, per- 
mitted one of them to erect a building so as to darken the windows 
of the other ; and even in this case the court held that the principle 
did not apply. 

We have not attempted to limit or define the principle on which 
relief is granted against the violation of restrictive covenants, nor 
to refer to all the reasons suggested by the courts for granting the 
relief under various circumstances ; but on following several lines 
of cases, and reading the recent decisions in New Jersey, it seems 
to be clear that, in order that relief may be granted in favor of any 
one purchaser against another, there must be something more than 
the mere covenant of each purchaser with the vendor ; and also that 
it must appear that back of this was some general plan relating 
to all the lands sold, intended for the common advantage of the 
purchasers, and entering into the consideration of the purchases. 
It must also appear that the sales were made with notice of this 
plan and under an agreement, express or implied, that the plan was 
to be carried out with respect to the lots sold or to be sold in pur- 
suance of it. Any purchaser of a part of this land with notice of 
this plan or purpose is subject in equity to the restrictions imposed 
for the purpose of carrying it out, and has the benefit of the restric- 
tions placed upon others without regard to the order of their convey- 
ances. His right, as well as his duty, springs out of the original 
plan under which all alike have taken; and there is no need to 
inquire whether the plaintiff is the assignee of the covenant in the 
defendant’s deed, or whether the covenant runs with the land. 
The restriction imposed by the original plan affects all purchasers 
alike ; each one consents to it for himself, and has a right to assume 
that all others have assented to it. It is prior to all the purchases, 
and becomes a condition upon which the purchases are made. It 
is a breach of faith to use the land in violation of the restriction, 
and the Court of Equity will interfere by injunction at the instance 


1L. R. 4 Ch, Div. 718. 
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of any person interested to prevent the common purpose from 
being defeated by any person who has received the benefit of the 
restriction imposed upon the land for the common advantage.! 
The vendor himself will also be subject to the same equities with 
respect to any land which, either expressly or by implication, he 
has agreed shall be used under the same restrictions; and the 
question in every case is a question of evidence with regard to the 
intention expressed by the vendors, and the scope and character of 
the plan as made known to the public and to the purchasers of the 


lands.? 
Edward Q. Keasbey. 
NEWARK, NEW JERSEY, 
October, 1892. 





1 See the language of Bigelow, C. J., and Beasley, C. J., quoted on pages 281-283 
from Whitney v. Union Ry. Co., 11 Gray, 359, and Brewer v. Marshall, 19 N. J. Eq. 
337. See also Spicer v. Martin, 16 Q. B. D. 778. 

2 De Gray v. Monmouth Beach Club House Co., 24 Atl. Rep. 388; Nottingham 
Brick & Tile Co. v. Butler, 16 Q. B. D. 778-783. 
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RECORD TITLE TO LAND. 


HERE has been a growing interest of recent years in the 
question of greater certainty and simplification in land titles. 
Various projects of improvement are before the public. There has 
been in some parts of the country a great improvement in registry 
systems, particularly inthe matter of indexes. Strong efforts have 
been made for the introduction of a block system of indexing, de- 
signed to reduce to a minimum the number of conveyances to be 
examined to discover those which pertain to a given parcel of land. 
Statutes have been passed facilitating the removal of certain classes 
of clouds upon titles, as, for example, old mortgages, alleged to be 
satisfied, but not discharged of record. It has recently been pro- 
posed, in more than one State, to carry out to their logical results 
the principles involved in all such legislation, and to introduce a 
full and complete system of establishment of titles, which shall 
settle, as against all the world, up to a given date, the title of a 
given parcel of land, and thenceforth keep it constantly posted up, 
so that it may be at all times certain and known, —as far as cer- 
tainty is possible, — and be passed without expense or delay. The 
practicability of such a plan has been fully demonstrated in the 
British colony which has given many of our States their present 
voting system. The advisability of legislation by us in this direc- 
tion is likely to be more and more discussed in the next few years. 
For a full understanding of the merits of any scheme which may 
be proposed, whether partial or general, it is essential to have 
clearly before the mind the difficulties of the existing system. 
Although a system of registration of deeds prevails to a certain 
extent in England, title is commonly passed there by a mere 
delivery of deeds. A system of registration of deeds universally 
prevails throughout this country; and has prevailed, in the older 
States, from the very earliest days, substantially in its present 
form. This difference between the American system and the sys- 
tem generally prevailing in England is so apparent and striking 
that we are accustomed to consider it as radical. There is a wide- 
spread popular conviction that our land titles are “record titles,” 
in the sense that they may be ascertained by an examination of 
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records. The fact is, that there is no such thing, even in this 
country, as a “record title,” in the proper sense of those words. 
No title can be ascertained by the records of the registry of deeds, 
or other records practically accessible, or, indeed, by any records. 
A title depends, not only upon the deeds and other writings appear- 
ing of record, but also upon a great number of facts nowhere 
appearing of record. It is proposed in this article to call attention 
to some of these non-record elements of so-called “record titles.” 

1. The registry of deeds affords no means of verifying the gen- 
uineness of signatures, either of the grantors in deeds, or of the 
magistrates who, under the prevailing American system, take 
acknowledgments of signatures. In Massachusetts there are thou- 
sands of justices of the peace, all with power to take acknowledg- 
ments of deeds. A title will often depend upon the genuineness and 
proper authentication of ten, twenty, or thirty deeds. Each deed 
purports to have been acknowledged before a magistrate, ordinarily 
before a justice of the peace. Whether the person of that name 
was a justice of the peace, may be ascertained at the State House ; 
but whether it was he or some other person of the same name who 
signed, and whether the signature was genuine or not, there are no 
means of ascertaining. Among the number of justices of the peace 
in Boston is one R—— S——-; but the Boston directory shows 
eight persons of that name, and there is no way of proving by the 
record in the registry of deeds that the R——- S—— who signed 
a given certificate of acknowledgment is the same R 5— 
who is a justice of the peace. It is perfectly easy, owing to the 
lack of means of ascertaining the genuineness of signatures, to per- 
petrate the grossest frauds upon the most careful purchasers ; and 
gross frauds have within recent years been so perpetrated. 

2. The title to almost every parcel of land must turn at some 
stage of its history upon the question of heirship. An owner 
dies intestate ; very possibly no administration is taken out upon 
his personal estate, and even if it is, the record recitals and the 
decrees with reference to the question of who are his next of kin 
are not necessarily conclusive with regard to the heirs’ title to the 
real estate. A subsequent purchaser must, at his own peril, ascer- 
tain for himself who were the heirs; and not infrequently, espe- 
cially after a considerable lapse of time, this is a matter of great 
difficulty. Occasionally it is impossible, particularly in the case of 
a person of foreign birth leaving no issue, to ascertain with any 
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degree of assurance whether those who claim to be his heirs are 
such, or are all the heirs. A question of this character, once aris- 
ing in a title, becomes a more and more difficult and dangerous 
question as time goes on; and under the various exceptions which 
prevail in many of the States in the statutes of limitations, such a 
defect may not be cured even by a great lapse of time. 

3. The fact that a deed appears of record is only prima facie 
proof that it ever became operative by delivery. If I execute and 
acknowledge a deed, but do not deliver it, and if, without negli- 
gence on my part, it is stolen from me by the grantee, or, to take a 
more likely case, is by mistake, and without authority, delivered to 
him by one who holds it in escrow, it passes no title; and the fact 
of its being recorded does not help it. The Massachusetts Legis- 
lature of 1892, to meet this difficulty, passed an Act providing that 
the record of a deed, lease, power of attorney, or other instrument 
duly acknowledged or proved in the manner provided by law, and 
purporting to affect the title to lands, shall be conclusive evidence 
of the delivery of such instrument in favor of purchasers for value, 
without notice, claiming thereunder. This Act throws upon one 
who has executed a deed the responsibility of keeping it in his own 
hands until delivery, at his peril. 

4. Record statutes ordinarily allow an unrecorded deed to be 
effectual as against persons having notice of it. A recorded deed 
is therefore always open to a possible attack upon the ground that 
there is a prior, unrecorded deed ; that he who took the later deed 
took with notice of the prior; and that subsequent purchasers, if 
any, also had notice. It is a matter of surprise that fraudulent in- 
genuity has not more often resorted to this comparatively easy field. 

5. Questions of incapacity to contract, as by insanity or infancy, 
are not determined by the record of a deed. One who takes what 
is called “‘a good record title” assumes, at his peril, the mental 
capacity and the full age of all the successive grantors in his chain 
of title for a long way back. Instances are not lacking in which 
a bona fide purchaser has lost his title by the establishment of un- 
soundness of mind or infancy on the part of a prior owner of the land. 

6. Questions of marriage and divorce enter very largely into 
title. In most of the States the fact of marriage is, in a certain 
sense, a fact of record; but marriage records are ordinarily made 
according to the city or town of the residence of one or both of 
the parties, or the place where the marriage is solemnized; and 
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people move about so much that some of the grantors in a given 
chain of title are almost sure to have been married ‘in some State 
other than that where the land lies, and perhaps in a remote 
State, and in a locality not easily to be ascertained or reached at 
the time when the title is being examined. It is not ordinarily 
practicable, in examining a title, and in the limited time which can 
commonly be allowed, to attempt to trace the records of all the 
various marriages which affect the title. The question of divorce 
is still more difficult. The total number of divorces within the 
past twenty years has been enormous, and the question of the 
validity of a given divorce, as freeing a certain parcel of land from 
inchoate dower or curtesy, or as fixing heirship, may be a vital fac- 
tor in any title. All that a conveyancer can ordinarily expect to 
ascertain, and all that he ascertains from the record in the registry 
of deeds, is that a given grantor claimed to be married or unmarried, 
or to have been married to A or B. The conveyancer cannot know, 
if such be the case, as it often must be, that the supposed marriage, 
or absence of marriage, is based upon a divorce invalid by reason of 
lack of jurisdiction or other defect in a divorce suit. 

7. A vast number of estates, particularly in the older parts of the 
country, are affected by incumbrances, or even complete change of 
title, effected by prescription or adverse possession. Prescription 
and adverse possession do not appear of record ; and yet they may 
burden a title, or entirely extinguish a title apparently good of record. 

8. In the new States lands are commonly described with almost 
mathematical exactness, by reference to public surveys and plats. 
In the older States this is commonly not the case; estates often 
have irregular and arbitrary outlines, and the boundaries are fixed 
by trees or other natural monuments, by the lands of adjoining 
proprietors, or by stakes and stones. It is often a matter of the 
greatest difficulty to ascertain what particular pine-tree is the one 
referred to, or where a certain pine-tree stood fifty years ago. In 
such of the old towns as retain a considerable proportion of the 
original stock, there are old men whose habits of mind, occupation, 
or natural tastes have made them the repositories of tradition upon 
this head, and frequently by their aid alone can the monuments 
and boundary lines of woodland and other country lands (perhaps 
suddenly risen into value) be settled. In the case of flats this 
difficulty is very marked. Some of the most intricate questions 
of fact litigated within recent years in Massachusetts have turned 


2 


_=;" 22 5 6 Vet SLES BE 











306 HARVARD LAW REVIEW. 


upon the line of ancient watercourses or the line of original up- 
land. In many cases the original line of upland has been changed, 
either by natural processes or by filling, and in the case of flats, 
under the laws generally prevailing, there often arises, not merely 
the question of ownership of upland, but also the question of the 
right to fill, or to wharf, out to a harbor line. The question of 
whether a valuable wharf or filling privilege in a great city is in 
A or B may turn upon the question whether or not A’s prede- 
cessor in title, sixty years before, in selling upland to B’s prede- 
cessor in title, withheld a hand’s breadth of upland. A case has 
recently been before the Board of Harbor and Land Commissioners 
of Massachusetts, in which the question of title to a valuable wharf 
turned purely upon possession. Prior to May 27, 1867, a twenty- 
years statute of limitations ran against the State in respect of lands 
below high-water mark. Certain persons, with their predecessors 
in title, had from the early part of this century occupied and used a ° 
certain wharf, and the dock alongside of it. Repeated sales and 
mortgages had been made. A sale having been negotiated in the 
past year, the question of title arose. The vendors could show no 
record title; they had therefore to fall back upon a title by pre- 
scription or by the effect of the statute of limitations. To this 
end it was essential to them to show an exclusive possession by 
themselves and their predecessors, under claim of right, to the 
wharf, to its present extent, during a continuous period of not less 
than twenty years prior to May 27,1867. No witnesses could be 
found whose memory upon the point went back to 1847. An offi- 
cial plan made by State officers shortly before 1847 indicated that at 
that date no wharf of the extent in question was standing. Fortu- 
nately, however, for the vendors, a careful search disclosed plans of 
1845 and 1846, which, being reduced to a common scale and com- 
pared with each other and with natural monuments, clearly indi- 
cated the existence, May 27, 1847, of a wharf of the required extent. 
The presumption of continuous use for a few years after that, with 
actual testimony of use for the remaining period of time, completed 
the title. But for the purely accidental facts that these later plans 
were made when they were made, instead of a year or two later, 
the vendors would very likely not have been able to show title; 
and yet they had in fact a perfectly good title. 

9. Many titles hinge at some point in their history upon the 
validity and operativeness of a conveyance by a corporation which 























RECORD TITLE TO LAND. 307 


has previously owned the land. A deed from such a corporation, 
we will say, appears upon the record; it purports to have been 
executed in behalf of the corporation by its president or its trea- 
surer, and to have been acknowledged by him. Whether he had 
authority to execute, deliver, and acknowledge such deed is a ques- 
tion of fact entirely outside the record of the registry of deeds, and 
turns upon facts appearing of record only in the record book of the 
corporation. To find that record book, particularly if the corpora- 
tion be a religious society and not a business corporation, it is usu- 
ally necessary to hunt up the clerk of the parish at his residence, 
wherever he may happen to live; and even if the record in his 
hands appears to be sufficient, the purchaser has not the evidence 
in his own hands, but is dependent upon the care which may be 
taken of the record book by the clerk and his successors. The 
reports which have been published within the last few years by a 
Commissioner of the State of Massachusetts upon the records of 
parishes, towns, and counties show the extreme peril to titles 
from this source. Corporation record books have been kept with 
very little care, and have frequently been destroyed, lost, or acci- 
dentally burned. A question recently arose in a title as to the 
right of control, and incidentally thereto as to the actual member- 
ship, of Theodore Parker’s old parish in West Roxbury. These 
questions turned entirely upon records of the parish; but the 
parish record book had been recently burned in a fire which con- 
sumed the clerk’s house. In order to make a satisfactory title it 
was necessary to get an Act of the Legislature rehabilitating the 
parish, and reciting in detail the names of the persons ascertained 
and determined by the Legislature to be members of it. 

10. Many titles turn at some point of their course upon devise. 
A man dies, his will is probated, or he is adjudged intestate, and 
those who appear to be his devisees or heirs, sell. In most of 
the States, and in Massachusetts, except as far as the rule is 
there modified by a very recent statute, purchasers of such real 
estate buy at their own peril, and take the risk of a will, or an 
earlier will, being found and probated, even at a very remote period 
of time. In a case recently decided in Massachusetts, a title of 
nearly sixty years standing was overturned by the accidental dis- 
covery, nearly sixty years after the testator’s death, of a will until 
that time unknown. It is now by a recent Massachusetts statute 
provided that after a lapse of two years from the probate of a will 
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or a judicial determination of intestacy, purchasers for value with- 
out notice shall take an absolute title, notwithstanding the subse- 
quent probate of a will. 

11. One elemert in the course of a title is very likely to be the 
foreclosure of a power of sale mortgage, and in many of the States, 
as, for example, ir. Massachusetts, there are no judicial proceedings 
in such foreclosure. A purchaser, therefore, under a foreclosure 
title takes the title at his peril. He runs the risk of several facts 
which nowhere conclusively appear of record, none of which are 
evidenced of record, otherwise than by an affidavit of the mort- 
gagee, which may be false, or may be mistaken, and is open to re- 
buttal by oral evidence. He takes the risk, for instance, of there 
having been an actual mortgage debt existing at the time of the 
foreclosure, or of the mortgage debt having been actually overdue. 
A mortgage may be apparently good, but in fact the mortgage debt 
may have been duly paid off, at maturity, without a record discharge. 
A mortgagee’s sale, upon such a state of the record, would convey 
an apparently good title ; and yet the purchaser would have no title 
at all. Even eliminating cases of deliberate perjury and fraud on 
the part of a mortgagee, there may well be a question of law as to 
whether there is or is not an existing mortgage debt. The mort- 
gagor may claim that the debt has been satisfied by operation of 
law. The mortgagee may dispute this, and may honestly make his 
affidavit that the debt was due. In such case,.the purchaser, if the 
debt had in fact been extinguished, would take no title. 

12. Not infrequently there enters into a title the question of the 
validity of a partition. Certain judicial proceedings for partition 
among heirs, to have any validity, must embrace all the lands held 
by them in common and under the same title and lying in one 
county. An omission of one parcel so held invalidates the pro- 
ceedings, at least as against a person who does not actually appear 
and take part in it. The question of whether certain lands are in 
fact all the lands left by a given testator or intestate and owned in 
common by his heirs or devisees within the county, is a question 
of fact, and one upon which heirs or devisees are not unlikely to 
make a mistake. It frequently happens, in the country, that a 
man owns a great number of separate tracts of woodland, and that 
he does not know, as matter of memory, and that his heirs and 
devisees fail to ascertain, the full extent of his ownership. A 
title has quite recently come within the knowledge of the writer, 





RECORD TITLE TO LAND. _ 309 
which was invalidated by reason of the omission, in a judicial parti- 
tion, of a small parcel of land probably not known to the parties, 

13. The practice of creating upon lands those equitable ease- 
ments or burdens which we call restrictions has become more and 
more common. It is very unusual in a deed creating restric- 
tions to state in behalf of what particular lands, whether of the 
grantor or others, the restrictions are tooperate. It appears to be 
the law that one who owns land may convey a parcel of it with re- 
strictions which will operate, not only in favor of his own remaining 
land, but in favor of his neighbors’ lands, by way of a voluntary gift 
or donation from him to them, and that without their even knowing 
or consciously accepting the benefit. It very frequently happens, 
particularly in a case of the division of land into building lots, that 
it is a matter of great difficulty to ascertain, — and a matter to be 
settled entirely by oral evidence as to the situation of the lands and 
the intent of the parties, — to what lands a given restriction enures, 
and what lands, therefore, must release it, if it is to be released. 

14. It frequently happens that the validity of a title turns upon 
the effect or operation of a judgment, — serving perhaps as the 
basis of an execution sale. The validity of this judgment may 
turn upon intricate questions of constitutional law. A recent 
judgment in Massachusetts was in pursuance of the express lan- 
guage of a Massachusetts statute, and yet was held to be invalid, 
upon the ground that the statute was unconstitutional. A judg- 
ment may be invalidated by reason of some jurisdictional fact which 
nowhere appears of record. The decree of a court of strictly limited 
jurisdiction, as, for example, a probate or surrogate’s court, often 
illustrates this difficulty. If the facts do not exist upon which the 
jurisdiction of such a court is predicated, the decree, although ap- 
parently good of record, is a mere nullity. It is held, for example, 
in Massachusetts, under statutes, that if a probate judge is in fact 
a creditor of a certain person deceased, he is absolutely disqualified 
from sitting, and that his decree, determining intestacy or allowing 
a will, is not merely reversible for error, but is an absolute nullity, 
although the disqualifying fact nowhere appears of record. In 
Massachusetts, therefore, and probably in many other States, such 
a decree gives a purchaser who claims title under it only a title at 
his own peril, and puts him upon inquiry as to all jurisdictional 
facts. Ai striking illustration of this difficulty is seen in a reported 
case which applied in fact to personal property, but would have 
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applied in precisely the same way to real estate. A seaman was 
supposed to have died ; his next of kin applied for administration 
upon his estate; he was adjudged to have died; administration 
was granted; his administrator demanded payment of a savings 
bank account, and received payment, and, indeed, could have re- 
covered it from the bank, upon the presumption of death, if the 
bank had refused to pay it. Afterwards the depositor appeared, and 
was held to be entitled to the money. The decree of the probate 
court was a mere nullity, death being essential to its jurisdiction. 
The emblem of a funeral urn, which appears upon the surrogate’s 
seal in some of our States, is not a mere ornament or formality ; it 
indicates a jurisdictional fact. If, instead of a savings bank de- 
posit, the supposed deceased had owned land, and the land had 
been sold by an administrator for payment of debts, the alleged 
intestate, upon appearing, could have recovered the land from a 
bona fide purchaser for value. 

15. One may convey his land, or an interest in it, not only by 
giving a conveyance of it, but by receiving a conveyance of other 
land. It is familiar law, for example, that the deliberate acceptance 
of a benefit under a will, with knowledge of the facts, estops the 
recipient from contradicting or setting up title against the terms 
of the will, and therefore may operate to estop him from denying 
the title of another in the recipient’s own land. This may be illus- 
trated for the present purpose by an entirely natural supposition. 
A man of means, upon the marriage of his daughter, decides to 
give her a certain building-lot near his house, and to put up a house 
for her on it. He gives her a deed of the land, but circumstances 
change his plans; he never builds a house, and after a time he 
forgets that he ever gave her the land. In his will he undertakes 
to devise the land, as his, to his son, and makes other provision in 
his will for the daughter. If, now, the daughter, with knowledge 
of the facts, accepts the provision made for her by the will, her 
brother becomes to all intents and purposes the owner of her land, 
as against all the world. His power to make a good title of record 
is not affected by his lack of a record title, because there is no pro- 
vision of statute requiring in such case a record title. 

The principle which thus operates in the case of a will may 
operate in the case of conveyance by deed. In Dyer v. Sanford,! 
Chief Justice Shaw says, — 
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“But we have no doubt that by apt words, even in a deed poll, a 
grantor may acquire some right in the estate of the grantee.... We 
think a grant may be so made as to create a right in the grantee’s land 
in favor of the grantor. For instance: suppose A has a close, No. 2, 
lying between two closes, Nos. 1 and 3, of B, and A grants to B the right 
to lay and maintain a drain from close No. 1, across his close No. 2, thence 
to be continued through his own close, No. 3, to its outlet ; and A, in his 
grant to B, should reserve the right to enter his drain, for the benefit of 
his intermediate close, with the right and privilege of having the waste 
water therefrom pass freely through the grantee’s close, No. 3, forever. 
In effect, this, if accepted, would secure to the grantor a right in the 
grantee’s land. . . . It results from the plain terms of the contract.” 


In Case v. Haight,’ A, owning the south bank to the bed of the 
stream, conveyed to B, who owned the north bank and northerly 
half of the bed up to B’s bank, reserving certain dam rights in the 
river on the land conveyed, and undertook further to “save and 
reserve ” a right to butt a dam on B’s bank. It was considered by 
the court that this provision, either by way of implied covenant or 
of estoppel, gave to the grantor an easement in the land of the 
grantee. 

A purchaser of land, therefore, examines at his peril, — if not 
all the unrecorded conveyances to his grantor, as well as by him, at 
least all the recorded conveyances to his grantor, — in order to see 
that by the acceptance of some deed of other land his grantor has 
not lost title to or diminished his title in the land in question. 


The foregoing suggestions introduce nothing new. They are 
brought together here, not for the purpose of instruction, but for 
the purpose of emphasizing the element, in our so-called “ record 
titles,” of facts not appearing on the records of the registry of 
deeds, and, many of them, appearing nowhere of record. 


The question naturally arises, whether the aim of our so-called 
“record title” system should not be carried out. While it is true 
that every title is exposed to a thousand possible objections by 
matters not appearing on the records of the registry of deeds, and 
appearing nowhere in a convenient and accessible manner, it is 
equally true that in ninety-nine cases in a hundred these ele- 
ments, in fact, would, upon inquiry, be settled in favor of the sup- 
posed title. The difficulty ordinarily lies, not so much in the 
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actual risk of loss of title, as in the delay, expense, and incon- 
venience of making the inquiry, or of risking the title without it. 
Titles commonly have to be risked, with a very slight inquiry, upon 
most of these questions, and to that extent we are transferring titles 
in this country as they are transferred in countries where titles are 
passed as they were in the days of the ancient Hebrews, by oral 
transactions made in the presence of the elders. It is only toa 
limited extent that we have departed from the ancient usage. 

The inquiry as to the propriety and practicability of an improve- 
ment in these respects resolves itself into three heads : — 

1. Can there be a constitutional mode of procedure, by which a 
given title can, as against all the world and up to a given point, be 
conclusively adjudicated to be in a given person, subject to given 
limitations in favor of other given persons ? 

2. Are there precedents for such an improved procedure, recog- 
nizing the principles upon which it would proceed ? 

3. What is the simplest way of reaching the desired result ? 

1. The constitutionality of such procedure has been settled 
beyond question. It has been repeatedly determined within recent 
years by the courts of last resort of several of the States, and by 
the Supreme Court of the United States, that a State statute is 
constitutional which enables one in possession of land, claiming 
title, to file a petition for quieting and establishing his title against 
all the world, — against persons outside the State as well as per- 
sons within the State. The only essentials to the validity of such 
procedure are that a fair notice, either by general advertisement or 
otherwise, and an opportunity to be heard be given ; second, that 
the statute provide either that the decree shall operate directly 
upon the land, and itself cut off any possible outstanding adverse 
titles, or that it shall empower some person to give a deed in the 
name of all possible adverse claimants, releasing their rights. It is 
only statutes which have failed in these latter respects that have 
been declared unconstitutional. It is not requisite under such 
statutes that adverse claimants shall be named or known or iden- 
tified. They may be described in general terms as the heirs of a 
given person named, or even as “ unknown persons.” A large pro- 
portion of the States have statutes of this character covering more 
or less of the whole field of title. In some States the statutes 
cover practically the whole field. These statutes are frequently 
resorted to. 
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2. There is abundant and familiar precedent in all the States for 
such procedure, The only difficulty with existing procedure is, not 
that it falls short in principle, but that it lacks completeness. 
Equity has always recognized proceedings to remove clouds from 
titles: but in equity procedure there were limitations which 
rendered the procedure inapplicable in many cases where it was 
needed. This head of equity jurisdiction has been gradually broad- 
ened in many States, and the Supreme Court of the United States 
holds that extensions of it are cognizable by the equity courts of 
the United States. 

A recent Massachusetts statute of this character provides that 
an owner of land incumbered by a “ possible” condition, restriction, 
or stipulation, may bring suit against all the world, — naming such 
defendants as he can, and summoning in others by classes, or as 
“ unknown persons,” — to have the validity of such possible condi- 
tion, restriction, or stipulation determined, and its scope, operation, 
and effect fixed, by a decree. A recent suit in Massachusetts, 
under this statute, named some fifty defendants; other persons 
were permitted to appear as defendants having possible interests, 
and still other possible defendants, notified by advertisement, as 
“ persons unknown,” were theoretically defendants, and were, under 
the terms of the statute, represented by a person appointed by 
the court in their interest, at the expense of the petitioner, and 
were bound by the decree. 

All that we need, in order to post our titles up to date, and make 
them good as against all the world, is to pursue familiar lines of 
existing law. 

In aid and furtherance of a general scheme of title adjudication 
such as has been outlined above, there should be legislation provid- 
ing that from and after a judicial settlement of a given title all 
matters affecting its future course shall, as far as the nature of 
things will permit, be made to appear of record, and that either the 
primary record or a duplicate of it should be in the office in which 
is the record of the establishment of the title. It should also be pro- 
vided that in case of change of title by death, the probate or surro- 
gate’s court shall make a decree, binding upon all parties, as to the 
facts of heirship or devise, and may free the lands of the deceased 
from liability for his debts, upon the giving of security, precisely as 
the personal estate of a person deceased is, by the present rules of 
law, freed from such liability, upon the giving of an executor’s or 
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administrator’s bond. By provisions of this character, invading no 
one’s rights, a title could be kept substantially “ posted up to date,” 
so that a transfer of it at any given time could ordinarily be effected 
by the mere surrender of a certificate of title and the taking out of 
a new certificate, without delay and with little expense. 

To meet the most extreme demands of caution, there might, in 
every instance, be made, by order of the court, and at the expense 
of the petitioner for establishment of title, a careful examination of 
the title, according to the most approved method open at the time, — 
according to the method which a savings bank, for example, would 
adopt for a loan on mortgage, or a cautious purchaser for a purchase. 
This would give all the assurance which any purchaser or lender at 
present gets in any case. In the second place, there might be 
imposed, as there is under the Australian system of registration of 
titles, a very trifling tax, in every case of establishment of title, — 
perhaps one twentieth of one per cent upon the value of the land, 
—to go into an insurance fund. The experience of the Australian 
colonies, the experience of purchasers and investors in this country, 
and the experience of our title insurance companies, show that a very 
small insurance fund would cover the few isolated cases of actual 
loss of title which might possibly occur. At present, statutes which 
cut off titles upon summary proceedings seldom or never make pro- 
vision for such examination or for such insurance. When the city 
of Boston is permitted by statute to take great tracts of land, 
covered with houses, in the heart of the city, for sanitary pur- 
poses, a very brief period is provided within which claimants are to 
make themselves known and call for payment. Those who do not 
appear within this period are cut off. The same is true of tax and 
bankruptcy sales of land, which, as the phrase is, “ransack the 
title,” and in a short time cut off everybody both from claim to the 
land, and from claim to its proceeds. The legislation of our States 
is full of examples of the cutting off of possible interests, in a very 
short period, by mere publication notice. The plan outlined in this 
article, even without official examination of title, or insurance, would 
go not one whit beyond the principle of such legislation. Every 
one, however, would be willing to respect the feelings of the timid, 
and no one would object to a provision for examination of the title 


and for insurance indemnity. 
Hi. W. Chaplin. 
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ELEctric STREET RAILwAyS — ADDITIONAL BURDEN. — The case of 
Detroit City Ry. v. Mills) decided by the Supreme Court of Michigan, 
and very recently affirmed by the case of Dean v. Ann Arbor St. Ry. Co.,? 
almost convinces one of the perfect elasticity of the common law. But 
in spite of the court’s appeal to the progressive tendency of the times, 
common experience and observation arouse a feeling of dissent from the 
proposition that “the use of a street by an electric railroad, with poles 
and overhead wires, is not an additional servitude for which abutting 
owners may demand compensation.” 

It seems well established that at the present time an ordinary steam 
railroad imposes a new burden,® and that a horse railroad does not ;* 
and the distinction, which is one of degree, turns on the different effects 
produced on the streets occupied by the railroads, and on the beneficial 
use of abutting property. In allying the legal position of the electric 
railroad to that of the horse railroad, the Michigan court seem to have 
made assumptions and statements of fact which will not bear close ex- 
amination. Grant, J., tells us that electric cars are not more noisy, do 
not cause greater obstruction or hindrance, impose no greater burden, 
except by their poles, than horse-cars ; and that they do not occupy more 
space than horse-cars with the horses that draw them. From these pro- 





1 48 N. W. Rep. 1007. 

2 53 N. W. Rep. 396. 

8 Mahon v. Ry. Co., 24 N. Y. 658; Kucheman v. Ry. Co., 46 Ia. 366 ; Chamberlain 
v. Ry. Co., 41 N. J. Eq. 43; Terre Haute, &c., Ry. Co. v. Scott, 74 Ind. 29; Indianapo- 
lis Ry. Co. v. Hartley, 67 Ill. 439; Stetson v. Ry. Co., 75 Ill. 74; Imlay v. Ry. Co, 
26 Conn. 249; Adams v. Ry. Co., 18 Minn. 260 (see also 22 Minn. 149); Cox v. Ry. Co., 
48 Ind. 178; Carson v. Ry. Co., 35 Cal. 325 (see also 41 Cal. 256); Blerch v. Ry. Co., 
43 Wis. 183; Laurence Ry. Co. v. Williams, 35 Ohio St. 168; Williams v. New York 
Central Ry. Co., 16 N. Y. 97; etc. See also cases and authorities cited in Taggart v. 
Ry. Co., 19 Atl. Rep. 326. 

# Elliott v. Fairhaven Ry. Co., 32 Conn. 579; A. G. v. Met. Ry. Co.,125 Mass. 515; 
2 Dillon on Mun. Corp., 868, and cases cited in notes; Shea v. Ry. Co., 44 Cal. 414; 
Citizens’ Coach Co. v. Camden H. R. Co., 33 N. J. Eq. 267. 
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positions we must, with all deference, dissent. The noise and jar of the 
ordinary electric cars, often joined in trains, the speed with which they 
run, the danger of driving along and upon the tracks, or even across 
them, the risk of injury or death from contact with broken wires, the 
unsightliness of the poles and cars and cross-wires and guard-wires and 
trolley-wires, are all matters of common knowledge. 

That telegraph and telephone poles are an additional servitude is fairly 
well settled,’ the cases to the contrary, such as Pierce v. Drew,? in Mas- 
sachusetts, being based on highly artificial analogies between the ancient 
and modern use of highways for purposes of communication. To avoid 
this class of decisions, the Michigan court would say, with the Supreme 
Court of Rhode Island,* that telegraph and telephone wires are only 
very indirectly used to facilitate the use of streets for travel and trans- 
portation, whereas the poles and various wires of the electric railroad are 
distinctly ancillary to the use of the streets as such. This distinction is, 
as Judge Dillon remarks, “so fine as to be almost impalpable.” ¢ 

It is said that the streets of a city may be used for any purpose which 
is a necessary public one, and the abutting owner will not be entitled to 
new compensation, in the absence of a statute giving it. As it stands, 
this statement can scarcely be maintained. Granting that the abutting 
owner dedicates to the public the whole beneficial use of part of his land 
for the purposes of a street, his property rights of light, air, and access 
free from danger to his remaining land still subsist. Surely the need of 
the public for steam railroads is much greater than its need for electric 
railroads ; yet steam railroad corporations would not be allowed to run 
their trains on public streets merely as a new method of using an old 
easement, and if they would lay their tracks across lands not belonging 
to them, they must obtain the right to do so by purchase or condemna- 
tion, into which consequential damages enter as an element. The need 
of the public is to be considered when the right to take the property is 
under consideration, and not when the courts have to decide whether 
compensation shall be allowed. 

If the public needs a new method of transportation, the public can 
and should pay for private property rights destroyed or impaired in estab- 
lishing that new method of transportation. 





THE SEVENTEENTH SECTION OF THE STATUTE OF Fraups. — Iowa has 
the seventeenth section of the Statute of Frauds, but with the limitation 
that it shall not apply “ where the article of personal property sold is not, 
at the time of the contract, owned by the vendor, and ready for delivery, 
but labor, skill, or money are necessarily to be expended in producing or 
procuring the same.” Code, § 3665. The construction of this article came 
squarely before the Supreme Court of Iowa for the first time in the case of 
Mighell v. Dougherty, 53 N. W. Rep. 402. Here the defendant orally con- 
tracted to deliver to the plaintiff, in a marketable condition, the oats then 
standing unthreshed in the defendant’s field. For delivery in such condi- 
tion, the expenditure of labor, skill, and money was necessary ; but was 
it necessary, within the meaning of the exception, for “ producing or pro- 
curing and making ready for delivery ”? 


1 See 2 Dillon on Mun. Corp., § 698 a, and cases cited. 
2 136 Mass. 75. 

8 Taggart v. Ry. Co. (R. 1), 19 Atl. Rep. 326. 

# 2 Dillon on Mun. Corp., p. 893, #. 
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It was held that cutting and putting into marketable condition was not 
a producing, which means “ giving being or form to,” ‘“‘ manufacturing,” 
“making;” nor a procuring, which means “ bringing into possession,” 
“obtaining.” Furthermore, the court say this was work which the vendor 
would naturally take in fitting his material for the general market. 

It seems probable that this limitation was inserted to avoid the per- 
plexities of the New York rule, Parsons v. Lonts, 48 N. Y. 652, that the 
statute does not apply when the chattel is not in existence at the time of 
making the contract, and to avoid the curious, if just, rule of Massachu- 
setts, Goddard v. Binney, 115 Mass. 450, that if the vendor makes or pre- 
pares for the general market, it is a sale within the statute, and if he makes 
or prepares to special order, not as he would in the general nature of his 
trade, it is not a sale within the statute. The latter is a clear case of 
reading into the statute clauses which the words cannot possibly contain. 
The former, the New York rule, is based on the earlier English cases, but 
has not advanced as the English doctrine advanced. 

The principal case is another example of the tendency to force from 
this section an equitable doctrine. But by such a decision the heart of the 
provision is eaten out. After viewing the attempts of various American 
jurisdictions to hammer strained rules out of the statute, it is a relief to 
consider the more natural and literal interpretation of the English courts, 
Lee v. Griffin, 1 B. & S. 272, that any contract which is to result in the 
sale of a chattel is within the statute ; or the wisdom of some legislatures, 
é. g. Ohio, in entirely omitting the seventeenth section from their Statute 
of Frauds. 





WINDSCHEID AND v. InERING.'— German legal circles have sustained 
an irreparable loss in the last two months in the deaths of v. Ihering and 
Windscheid. The former was perhaps the better known in foreign coun- 
tries; the latter influenced the development of German law as no other 
writer in the past twenty-five years. 

Rudolph von Ihering gathered around him in his retirement at Gottin- 
gen an enthusiastic audience to listen to his brilliant discourses and to 
participate in the discussions of legal questions. His little book, “ Juris- 
prudence of Daily Life,” contains a multitude of hypothetical cases of 
every-day occurrence such as he was wont to put in his classes. In 
Gottingen, too, he found the necessary peace and quiet to develop and 
improve his great work on the “ Spirit of the Roman Law,” — a work that 
in these days of Roman law studies well deserves the honor of a transla- 
tion into English. Ihering’s was a philosophical nature ; his field of work 
lay in the domain of the philosophy of the law. The indefiniteness and 
vagueness incidental to the vastness of philosophical research permeated 
his writings: his great knowledge of the law itself, in its origin, growth, 
and development, acted as a corrector: his style attracted the thoughtful 
reader, even the layman, and thus he did much to popularize the study 
and the knowledge of law. As editor of the leading law quarterly 
on Roman law, he contributed much to the solution of practical legal 
questions. But one of his essays, I believe, has been translated into 
English, “The Battle for Law,” a brilliant plea for the maintenance of 
principle and individual right, at whatever cost, as the chief factor in the 





1 We are indebted for this note to Julian W. Mack, Esq., of the Chicago bar. 
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creation and development of a sound body of law for the nation. Inci- 
dentally he treats of the Shylock problem. 

Bernhard Windscheid was a man of a different type. Cold and slow 
in his speech, uninteresting in manner, lacking all the graces of the 
orator, he succeeded in attracting to Leipsic thousands of students by 
the magic of his name, and in holding their close attention by the pro- 
foundness of his reasoning, the clearness of his analysis, the aptness of 
his illustrations, the absolute logic of all his thought. No book is con- 
sulted as much in Germany by jurists, lawyers, and judges, no work is 
cited as often in every court of the Empire, as Windscheid’s “ Pandects.” 
It is his one great work; and in it he has accumulated the whole litera- 
ture of the development of Roman law, fom before the time of Justinian 
to the present day. Each successive edition bears fresh evidence of his 
critical and analytical powers; a word or two suffices to characterize ac- 
curately the value, absolute and relative, of each new monograph or book 
on any branch of Roman law. 

Windscheid was a member of the Commission to prepare a Code of 
Civil Law for the German Empire, from its inception in 1874 until 1883. 
His views must have influenced the decision of many a mooted point. 
But the decisive, though unconscious, influence of the man, or rather of 
the man as evidenced in his “‘ Pandects,” appeared when the first project 
of the Code was given to the public in 1888. The unanimous cry of the 
Germanistic school, the chief opponents of the Code, was that it is Wind- 
scheid’s book with additions. The kernel of truth in the charge, though 
ground for opposition from those who believe that the spirit of the Ger- 
man and not of the Roman law should be the basis of the Code, was 
one of its chief merits in the eyes of its friends. Though Windscheid 
had taken no part in the deliberations of the Commission during its last 
five years, yet such was the power of his book that his analysis and clas- 
sification, his views, and ofttimes his very words, had been adopted and 
perpetuated in the Code. Much will be changed before the Code becomes 
law, but the feeling in Germany is nearly unanimous that the fundamental 
lines must remain as recommended by the Commission. 

The works of v. Ihering and Windscheid should find a place in every 
large library in which the pursuit of legal science holds at least some 
place with the eager search for judicial precedents. 





FuUSTEL DE COULANGES AND BRUNNER.' — In the second volume of his 
great work on the “History of German Law” Professor Brunner, to 
whom we are deeply indebted for his investigations into and discovery of 
the origin of the jury, has an interesting note on Fustel de Coulanges, the 
celebrated French author of the Ancient City. He says (vol. ii. page 2, 
note 2), “An exception [to the current of authority that Frankish law 
is a mixture of legal rules of both Germanic and Roman origin] is Fustel 
de Coulanges, for whom everything is Roman. Fustel de Coulanges is a 
man of valuable but peculiarly limited parts. His fundamental method 
is to take for examination a portion of the sources of law narrowly 
bounded both as to time and space, and to ignore purposely everything 
lying beyond this. The result is that he often misunderstands the sources 
and does not hesitate at violent interpretations in order to sustain the 
general result that he obtains from his narrow field of research. It 





1 We are indebted for this note to Julian W. Mack, Esq., of the Chicago bar. 
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does not seem to be superfluous to note this, because there is ground for 
anxiety in the fact that Fustel de Coulanges is beginning to obtain a 
following in Germany for his scientific system that rightly opposes the 
Babylonian tower of brilliant conjectures, but that from the very begin- 
ning shuts out every appreciation for the continuity of the development 
of legal history by condemning as unmethodical even the attempt to strive 
for it.” 





RECENT CASES. 


ADMIRALTY — MARITIME LIENS.— Hée/d, that a stevedore rendering services in 
loading or unloading cargo in other than the home port has a maritime lien therefor. 

The Ilex, 2 Woods, 229, is overruled, and the rule on other circuits followed. The 
services of the stevedore are of a maritime character, and when performed for a vessel 
in a foreign port are not rendered upon the personal credit of the owner, and the steve- 
dore is as much entitled to a lien as a person who loans money to the ship-master to 
pay the stevedore. Zhe Main, 51 Fed. Rep. 954 (C. Ct. of App., La.). 


CARRIERS — RAILROAD TICKETS — TRANSFERABILITY. — Where a railroad coupon 
ticket for passage over different roads was sold by one company as principal as to its 
own line, and as agent as to the other roads, at a reduced rate, and subject to the stop- 
over regulations of the different roads, but without any stipulation as to a continuous 
passage, or against its transfer, — /e/d, that the contract was not entire, but severable ; 
and though the passage on any one road would have to be continuous, and by one 
holder, yet the ticket could be assigned at the end of any line, and would be good 
for the remainder of the journey in the hands of the transferee. Michols v. Southern 
Pacific Co., 31 Pac. Rep. 296 (Oregon). 

This is in accord with Hoffman v. Railroad Co., 45 Minn. 53. 


CONSTITUTIONAL LAW— MANNER OF CHOOSING PRESIDENTIAL ELECTORS. — 
Public Acts of Michigan, 1891, No. 50, provide for choosing presidential electors by 
congressional districts instead of by all the people on one ticket. e/d, that it is a 
question for the court whether such method of electing is constitutional. é/d, also, 
that the method prescribed in said Act is constitutional. U. S.Const. art. 2, § 1, gives 
to the State legislatures full power to determine the mode of appointing electors. The 
fact that for many years it has been the custom to choose electors on a single ticket has 
not deprived the legislatures of the power originally given them. The fourteenth and 
fifteenth amendments to the Constitution are not violated by the law in question. The 
decision of the State court (52 N. W. Rep. 469) is affirmed. McPherson et al. v. 
Blacker, Secretary of State, 13 Sup. Ct. Rep. 3. 


CONSTITUTIONAL LAW— POLICE POWER— COAL WEIGHING AcT. —A statute 
required operators and owners of coal mines, where the miner is paid on the basis of 
the amount of coal mined by him, to weigh the coal on pit cars before it is screened, 
and to compute the compensation on the weight of the unscreened coal. He/d, that 
the statute was unconstitutional, because it deprived persons, without due process of law, 
of the property right of making contracts. Ramsey v. People, 32 N. E. Rep. 364 (Ill). 

This decision is in direct conflict with the recent case of Peel Splint Coal Co. v. State, 
15 S. E. Rep. 1000 (W. Va.); but it carries out the reasoning of the mass of previous 
authority. Cf. Frorer v. People, 31 N. E. Rep. (Ill.), and cases there cited. 


CONSTITUTIONAL LAW — TRIAL BY JURY OF LESS THAN TWELVE. — Under a pro- 
vision of the Constitution that “the right of trial by jury shall remain,” and that “ the 
legislature may authorize a trial by a jury of a less number than twelve men,” — He/d, 
that an Act providing that after the impanelling of a jury, if from death, sickness, or 
any other cause any of the jurors should be unable to attend, the court might enter 
that fact on their journal, and the proceeding should then continue in the same manner 
and with the same effect as if the whole panel was present, was unconstitutional, as 
delegating to the court a discretion vested in the legislature. McGrath, C. J., and 
Montgomery, J., dissent. McRae v. Grand Rapids L.& D. R. Co. 53 N. W. Rep. 561 
(Mich.). 

The decision seems unnecessarily strict. The legislature can hardly be said to 
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delegate discretion to the trial court, and there is nothing peculiar to the nature of a 
jury making a trial by less than the number of jurors impanelled an impossibility. 


ConTRACTS — ABANDONMENT OF CONTRACT. — He/d, that conduct of the defendant 
evincing his intent not to be bound by a contract, although it justified the plaintiff in 
treating the contract as rescinded, did not entitle him also to sue for future profits. 
Plaintiff could recover only the value of services actually performed, on guantum meruit. 
Lake Shore & M.S. R. R. v. Richards, 32 N. E. Rep. 402 (Ill). 

The court follow United States v. Behan, 110 U.S. 338, and the cases there cited. 


CORPORATIONS — CONTRACT BY CITY FOR BENEFIT OF SOME OF ITS CITIZENS. — 
A city contracted with a railroad company not to oppose before the railroad commis- 
sioners certain changes which the railroad company desired to make in its line. The 
consideration for the contract was the promise by the railroad to pay to owners of 
property upon streets which the new line should cross such damages as arbitrators 
should award them. e/d, that a contract made by a city in consideration of benefit 
to private individuals is void, because against public policy, and cannot be enforced by 
the city. City of New Haven v. New Haven and Derby R. R. Co., 25 Atl. Rep. 316 
(Conn.). 

CORPORATIONS — ULTRA VIRES— PURCHASE OF ANOTHER CORPORATION. — 
Plaintiff, an Ohio corporation, bought up all the shares of a Tennessee corporation 
of which the defendant was president, for the purpose of controlling it. Part of these 
shares were bought of the defendant under a contract by which he became liable for 
one half any amount it might be found necessary to pay in satisfaction of claims against 
the company. In anaction for this amount it was 4e/d (1) that the contract for purchase 
of the stock was void, as being outside the object of the plaintiff company. The 
fact that the two companies were engaged in the same business does not prevent 
the purchase being ultra vires. (2) Since an u/tra vires contract is absolutely void, the 
defendant can set up this defence, though the contract has been performed, and he nas 
received the benefit of it. Buckeye Marble Co. v. Harvey, 20 S. W. Rep. 427 (Tenn.). 


CRIMINAL LAW — INSANITY — BURDEN OF Proor. — When the defence of insanity 
is introduced in a criminal trial, the prosecution must establish beyond a reasonable 
doubt the sanity of the accused. Armstrong v. State, 11 So. Rep. 618 (Fla.). 

The American courts are very evenly balanced on this question. Chase v. People, 40 
Ill. 352, State v. Bartlett, 43 N. H. 224, accord. ; Pannell v. Com., 86 Penn. 260, State 
v. Lawrence, 57 Me. 574, contra. 

CRIMINAL LAwW— INTERSTATE EXTRADITION — POWER TO TRY FOR DIFFERENT 
Crime. — A person brought into New York by extradition proceedings to answer a 
charge of grand larceny may be rearrested and tried upon a charge of robbery growing 
out of the same facts. 19 N. Y. Supp. 271, affirmed (see 6 HARVARD Law REVIEW, 
158). People ex rel. Post v. Cross, 32 N. E. Rep. 246 (N. Y.). 

Authorities on this subject are much divided. In People v. Rauscher, 119 U.S. 407, 
it was held that a person extradited from Great Britain for murder of a seaman could 
not be tried for the statutory offence of cruel and inhuman punishment of the same 
seaman. The New York court distinguish that case on the ground that it would have 
been a violation of good faith for the United States to try the prisoner for an offence 
not within the extradition treaty with Great Britain ; and such a course, moreover, was 
expressly forbidden by Act of Congress. The court suggest that a different rule applies 
as between States, their mutual obligation to surrender criminals springing from a pro- 
vision of the United States Constitution (art. 4, § 2), which expressly includes all crimes. 
In the case at bar no principle of comity was violated, because the State from which 
the prisoner was brought had already held the same doctrine as that now laid down 
for New York. ; 

CRIMINAL LAw — Writ oF ERROR — ABATEMENT BY DEATH. — O, having been 
convicted of murder, brought error; after argument and before judgment O died. 
Held, that the writ of error abated ; and also that the court could not enter judgment 
nunc pro tunc, because the only subject-matter on which judgment could operate had 
ceased to exist. O'Sullivan v. People, 32 N. E. Rep. 192 (IIl.). 

This is in accordance with the only case directly in point (53 Ga. 552), and with Mr. 
Bishop’s conjecture in 1 Crim. Proc. § 1363. In civil cases, and in England where a 
criminal conviction works attainder, the opposite rule obtains. 

Equity — MISREPRESENTATION — PROSPECTUS OF COMPANY. — B signed a printed 
form issued by the promoters of an intended company, expressing his willingness to be- 
come a member of the council of administration of the intendedcompany. Soon after- 
wards, when the scheme had been more fully matured, the promoters issued a prospectus, 
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in which the company was described as “ to be incorporated under the Companies’ Act ;” 
an extract was also given from the proposed articles of association to the effect that there 
would be a council of administration of members of the company, and a list of members 
of the council was appended, containing the name of B. This was done on the one 
hand without any further communication with B, but on the other without any with- 
drawal having been made by him of his name. B afterwards refused to have anything 
to do with the scheme. Plaintiff, who bought shares on the faith of the statement in 
the prospectus, brings a bill to have his name stricken from the list of contributors, and 
to have his money refunded. é/d, that the effect of the statement in the prospectus 
was not merely that B had expressed his willingness to become a member of the coun- 
cil, but that he had authorized the publication of his name as a member, and as such 
was a false statement of fact. Decree for plaintiff. Karling’s Case, [1892] 3 Ch. 1 (Eng.). 


GUARANTY — APPLICATION OF COLLATERAL, — A debt payable in instalments was 
secured to its whole amount by insurance policies on certain buildings for the benefit of 
the creditor, and also by the Lpeceyed of a third person for the part first due. eld, 
that the creditor had a right to hold the insurance coe paid when the buildings were 
burned, as security for the part of the debt not covered by the guaranty, although not 
yet due, and that the guarantor was liable for the unpaid instalments covered by his 
guaranty. Xortlander v. Elston, 52 Fed. Rep. 180 (C. Ct. of App., Sixth Circuit). 

QuasI-ConTRACTs — ACTION AT LAW TO ENFORCE TRUST OF MONEY— PAROL 
EVIDENCE. — Plaintiff conveyed money to his father, defendant’s testator, by a deed 
absolute on its face; but there was an oral understanding that the testator should hold 
for safe keeping only, and subject to plaintiff's demand. é/d, in an action of law, in 
the nature of a count for money had and received, that plaintiff could prove these facts 
by parol evidence. Minchin v. Minchin, 32 N. E. Rep. 164 (Mass.). 

Defendant objected that this was varying a deed by parol evidence. The court say 
that the action is in effect brought to enforce an express trust of money; that as the 
right is really equitable, the rules of equity in regard to the admission of evidence 
ought to prevail; and that equity does not regard such evidence as varying the deed, 
but as setting up an equitable title not inconsistent with the legal title passed by the 
deed. An action at law would, of course, not have lain at all (Davis v. Coburn, 128 
Mass. 377) if there had been a trust account still remaining open in any proper sense. 
Here by express agreement the trust terminated, and the trustee became liable to re- 
deliver the ves, upon a simple demand by plaintiff. 


REAL PROPERTY — CONSTRUCTION OF RAILROAD — OVERFLOWING LANDs.—A 
railroad company constructed a ditch which diverted a large quantity of surface water 
from the direction in which it naturally flowed, and turned it into a watercourse which 
was thereby made to overflow plaintiff’s land. e/d, that railroad companies acquire 
no greater rights than individuals, and therefore defendant was liable for the damage 
done to plaintiff. Staton v. Norfolk & C.R. R. Co., 16 S. E. Rep. 181 (N. C.). 

The weight of authority seems to be that the railroad purchases once and forall the 
right to operate its road, and that it is not liable for subsequent damage arising from 
works carefully constructed in the course of the operation of the road, although such a 
result could not have been foreseen when the damages were assessed. Lewis: Eminent 
Domain, §§ 564 ef seg. 

REAL PROPERTY — DOWER — DEDICATION. — Plaintiff’s husband conveyed land to 
defendant for a right of way, plaintiff not joining in thedeed. In an action for dower, 
it was he/d (1) that a railroad is a public highway, though operated for profit, and that 
land acquired by it fora right of way, either by voluntary deed as here, or by the exer- 
cise of the right of eminent domain, is dedicated to public uses; (2) that the grantor’s 
widow has no right of dower in land dedicated to public uses. Black, J, dissents. 
Venable v. Wabash Western R. R. Co., 20 S. W. Rep. 493 (Mo.). 

This is the first case in Missouri to decide this point. 


REAL PROPERTY—-JOINT TENANCY FOR LIFE WITH REMAINDERS SEVERALLY IN 
FEE. — A testator gave real and personal estate to trustees in trust for his “ nephews 
J., T., and G., and for their respective heirs, executors, administrators, and assigns.” 
Held, that the nephews were joint-tenants for their lives and the lives of the survivors 
and survivor, with several remainders in tenancy in common in fee. Jn re Atkinson- 
Wilson v. Atkinson, [1892] 3 Ch. 1 (Eng.). 

This is a very curious case, which can be traced back to Lit. § 283, and which is the 
outcome of the limited application of the rule in Shed/ey’s Case, and of the presump- 
tion of joint-tenancy. The result is worked out as follows :— 

I. Shelley's Case. —“ Heirs” cannot be a word of limitation, but must be taken as 
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a word of purchase, except when it is used as designating the heirs of the one, or, 
where two, the heirs of the two between them begotten, to whom the immediate estate 
is given. Thus, if an estate is given to a woman and the heirs of her and A B (as dis- 
tinguished from the case where an estate is given to her and A B and the heirs of their 
two bodies), she takes, not an estate tail, but merely an estate for life. er Wilmot, 
C. J.,in Frogmorton v. Whaney, 2 W. Bl.728, 731. See Fearne C. R. 38; 2 Jarm. Wills 
(4th ed.), 340-343. 

II. Suppose, then, an estate be given to two men, A and B, and to the heirs of their 
two bodies begotten. By the presumption of joint-tenancy this gives an immediate 
joint estate to A and B; but heirs of the bodies jointly of A and B, who are the takers 
of the immediate estate, is an impossibility; “heirs of their two bodies begotten” is, 
therefore, interpreted as meaning the heirs begotten by each of them of his body by any 
wife. But then “heirs” cannot be taken as a word of limitation (supra), but A and B 
are held to have a joint estate for the term of their two lives, with remainders severally 
to their heirs as tenants in common. Lit. § 283. 

Now, if the land is given to “A and B and their heirs,” the case is held not to 
differ, for A and B have the immediate interest in joint-tenancy, and as “ heirs ” is 
clearly not intended to be restricted to such persons as may be the heirs of both 
jointly, the rule in Shed/ey’s Case does not apply. A and B have a joint life estate 
as above, with inheritances severally to their heirs general as tenants in common. 

III. Then, to come to the present case. “ Respective” put before “ heirs” is held in 
no way to change the situation, for it merely makes the inheritances several as they were 
before, and does not affect the joint holding of A and B. 

It will be seen that the keystone of the reasoning is the joint holding of A and B. 
The case seems, therefore, to have no application in jurisdictions where the presump- 
tion of joint holding is changed, or where such language is used as to rebut the pre- 
sumption. Lx parte Tanner, 20 Beav. 374 (semb/e), where the Master of the Rolls says, 
if the wording were “to A and B and the heirs of their bodies respectively,” instead of 
“ A and B and their respective heirs,” A and B would take as tenants in common in tail. 


REAL PROPERTY — RIGHT TO LATERAL SUPPORT. — A municipal corporation, in the 
course of grading astreet, negligently made excavations so that the lateral support to 
the land of the abutting owner was removed, the soil was caused to slide into the street, 
and the buildings situated on the land were damaged. e/d, that the city was liable 
(1) for the damage to the soil, and (2) for the damage to the buildings, since the weight 
of the buildings did not contribute to the cavinginof the soil. Parke v. City of Seattle, 
31 Pac. Rep. 310 ( Wash.). 

The court cites, and expressly dissents from, Dillon, Municipal Corporations, § 991, 
where it is said that “ the abutting owner has, as against a city, no right to the lateral 
support of the soil of the street, and can acquire none from prescription or lapse of 
time,” and follows Keating v. Cincinnati, 38 Ohio St. 141, and Stearns’ Ex’r v. City of 
Richmond, 14 S. E. Rep. 847 (Va.). 


ToRT— ANIMALS KILLED ON RAILROAD.— In a recent case in Massachusetts it is 
said that “ the mere fact that the plaintiff’s horse escaped from his control, and passed 
through the gate of the defendant’s tracks, did not make him a trespasser so as to 
preclude the plaintiff from recovery.” Zaft v. New York P. & B. R. R. Co., 32 N. E. 
Rep. 168 (Mass.). 

While it is clear that such a fact should not, of itself, preclude recovery, it is not 
equally clear that the inability of the master to control his horse will prevent the latter 
from becoming a trespasser if he enters on the premises of a stranger. The language 
may, however, be explained on the ground that the court is trying to avoid the conse- 
quences of the unfortunate decision in Maynard v. B. & M. R. R., 115 Mass. 458. 

In Massachusetts the leading case of Holmes v. Drew, 151 Mass. 578, has been 
properly criticised, and can only be supported on the ground that there was an implied 
invitation, — an assumption not sustained by the facts. Nor is the decisionin Sweeny 
v. Old Colony &. R. R., 10 Allen, 368, altogether satisfactory, though it is far less ob- 
jectionable than the verdict of the jury. A clear distinction should be made between 
a recovery on account of the condition of the premises and a recovery based on the 
application of actual force to the person of the trespasser or licensee. 


TorT— CARRIER OF PASSENGERS— LIABILITY TO TRESPASSER. — Plaintiff was 
stealing a ride on defendant’s train, when defendant’s brakeman saw him and ordered 
him to get off. Plaintiff protested that the train was moving too rapidly; but the 
brakeman insisted, and threatened to throw plaintiff off if he did not immediately jump 
from the train. Plaintiff jumped, and fell under the cars, sustaining severe injuries. 
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Held, plaintiff could not recover, because he was guilty of contributory negligence in 
being on the train when he knew he had no right there; for it was his consciousness 
of having done wrong that made him fear the brakeman’s threats, and caused him to 
jump from the train. Planz v. Boston & Albany R. R., 32 N. E. Rep. 356 (Mass.). 

It is submitted that the injury here was the result of a wilful, not of a negligent, act 
of the defendant's servant ; negligence of the plaintiff was therefore entirely immaterial. 
Beach, Contrib. Negligence, § 22. Moreover, if the defendant wrongfully compelled the 
plaintiff to adopt a perilous alternative, he was responsible for the consequences, even 
if the plaintiff, in his terror, made a reckless choice. Beach, Contrib. Negligence, § 14. 
The court’s reasoning as to the causal influence of the plaintiff’s conscience is decidedly 
novel. 


TortT— DANGEROUS PREMISES — INJURIES TO MERE LICENSEE. — Held, that a 
statute which gives the members of a fire patrol the right to enter buildings exposed to 
fire, does not give them any greater rights than those of mere licensees. He/d, also, that 
where a fireman enters a building by reason of such statute, and is injured while using 
an elevator so constructed as to show it is intended for freight, he cannot recover, for 
there is no implied invitation to use the elevator. Gibson v. Leonard, 32 N. E. Rep. 
182 (Ill.). 

The decision in this case is undoubtedly correct, for the license was given by law, 
and there was no enticement, allurement, or invitation on the part of the owner of the 
building. 

The Sethastitin on the general subject of the duty of care towards licensees are in 
confusion. In /udemaur v. Dames, L. R. 1 C. P. 274, there was a legal “invitation,” 
though in ordinary speech one would say the plaintiff had entered the sugar refinery 
‘on business.” And on the other hand there is the case of Southcote v. Stanley, 1 H. 
& N. 247, in which it was held that no “ invitation,” legally speaking, was extended to 
the plaintiff, who had come as a “ visitor”? of the defendant. 


TORT — EXTRAORDINARY CARE — ELECTRIC RAILROAD. — In anaction against an 
electric street railway company for personal injuries sustained by the plaintiff while a 
passenger in one of the company’s cars, the judge charged the jury that the defendant 
was liable if the injury could have been avoided by extraordinary care and vigilance on 
the part of the defendant, its agents and employees. é/d, that the instructions were 
unexceptionable ; that an electric railway company should be held, not merely to the 
degree of care required of horse-railway companies, but to the extraordinary degree 
of care which is required of steam-railroad companies. Cogswell v. West St., &c., 
Electric R. R. Co., 31 Pac. Rep. 411 ( Wash.). 


TorT— MUNICIPAL CORPORATION — LIABILITY FOR NEGLIGENCE OF OFFICER. — 
Plaintiff was imprisoned in the workhouse to work out a fine imposed for infraction of 
the city ordinance, which was enacted by virtue of power given by the city charter. 
While there, acting under orders of the workhouse superintendent, he was kicked by a 
mule, known to be vicious, which he was attempting to harness. e/d, that the de- 
fendant city was “simply in the exercise of its governmental functions, and not liable 
for the negligence of its officers.” Ulrich v. City of St. Louis, 20S. W. Rep. 467 (Mo.). 


TorT— STREET RAILWAY — ADVERTISING ATTRACTIONS. — Defendant, a street 
railway company, owned a pleasure resort to which it ran cars, and published a de- 
scription of the grounds and attractions, stating that a roller-coaster was being built 
there. /e/d, that the plaintiff could not recover against defendant for injuries caused 
by negligence of the owner of the roller-coaster. Defendant’s granting to the owner of 
the coaster permission to operate a coaster, which in itself was not dangerous, was not 
negligence, nor did his advertisement make him liable. wnottnerbus v. North Park St. 
ky. Co., 53 N. W. Rep. 529 (Mich.). 


TORT— TELEGRAM — MISTAKE. — Plaintiffs were damaged by the negligence of 
defendant’s agent in substituting the figures “ 47 ” for “ 27” in an unrepeated message. 
The message was written on a blank, with the stipulation upon it that the compan 
would not be liable for damages caused by mistake, unless the message was repeate 
Held, that this stipulation was void. Overruling Lassiter v. Tel. Co., 89 N. C. 334; 
Brown v. Postal Telegraph Co., 16 S. E. Rep. 179 (N. C.). 


TRUsT, SPENDTHRIFT— LIABILITY OF INCOME TO ExEcUTION.—A, by will, 
gave property to trustees in trust for a son of A, with remainder tothe trustees. The 
trustees were directed to invest the money and rent the land, and “ to use the rents and 
interest for support of the son during his life, making quarterly payments to him until 
death.” e/d, that the interest of the beneficiary to the extent of his comfortable sup- 
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port and maintenance, according to his condition in life, was not liablé to seizure for 
his debts. But any accumulation above the sum needed for the beneficiary’s support 
is liable for his debts. Leigh v. Harrison, 11 So. Rep. 604 (Miss.). 

This is an extraordinary decision. Even admitting the soundness of the doctrine of 
so-called spendthrift trusts, the decision in this case goes further in three respects. 
1. The direction in the will to pay over the whole income was absolute, and not dis- 
cretionary, as in Michols v. Eaton,91 U.S. 716, the case cited as the chief authority for 
the decision; nor was it a direction to provide for the maintenance of the son, as in Re 
Bullock, 54 L. T. N. S. 736. The will contained no direction that the income should 
not be liable for debts, as in Fisher v. Taylor, 2 Rawle, 33. 3. The decision was 
reached, notwithstanding a provision in the code that estates of any kind held for 
another “ shall be subject to like debts and charges of the person to whose use ” they 
are held, as they would have been if the person had owned a like interest therein “as 
he may own in the uses or trusts thereof.” 





REVIEWS. 


THE History OF THE DOCTRINE OF CONSIDERATION IN ENGLISH LAw 
(Yorke Prize Essay for 1891). By Edward Jenks, M.A. London: 
C, J. Clay & Sons. 1892. 

This little book is very suggestive, and well worth the attention of any 
one who cares for the history of the law. The first chapter (by means of 
twelve canons) gives a statement of the condition of the law at the present 
day. A desire to be methodical leads to the mistake here of introducing 
as canons what should be treated as exceptions rather than independent 
and co-ordinate principles. It is rather surprising to read at the outset 
a defence of the theory that consideration may be regarded as a benefit 
conferred on the promisor, and that consideration to-day is a matter of 
procedure rather than of substantive law. Indeed, the latter statement 
is subsequently contradicted. 

The next two chapters treat of the law during the time of the Abridg- 
ments and earlier; while the last chapter is a chronological recapitula- 
tion down to the present day. 

In brief, Mr. Jenks states that the action of assumpsit developed from 
actions of tort through the action on the case; and that the dreach was 
the prominent feature, — not the undertaking, which was treated merely 
as an incident. The necessity of consideration was carried over from the 
action of debt, and grew from a mere point in procedure to an essential 
element of the contract. ‘On the whole,” he says, “the great interest 
of the subject lies in the fact that it affords perhaps the best instance in 
the domain of legal biology of an unconscious adoption of a rudimentary 
and apparently casual organ to important and complex purposes.” 

G. R. P. 





UnitEep States Circuit Court or APPEALS, Vol. I, St. Paul: West 
Publishing Co., 1892. 

This series of reports covers the same ground as the official series 
published by Banks & Brothers. The reports and headnotes are made 
by the “Editorial Staff of the National Reporter System.” How they 
compare in accuracy and completeness with the authorized reports only 
a detailed examination would show. The volume is rather cheaply got 
up, with narrow margins and small type. N. H. 





